
The ruling you have requested has been modified pursuant to a
court order.  The court judgment has been attached to this
document.



G R E G  A B B O T T  

January 4,2007 

Ms. Susan K. Bohn 
Humble Independent School District 
Bracewell & Giuliani, L.L.P. 
11 1 Congress Avenue, Suite 2300 
Austin, Texas 7870 1-4061 

Dear Ms. Bohn: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 268530. 

The Humble Independent School District (the "district"), which you represent, received three 
requests from the same requestor. The first request is for a11 legal invoices from 
July 20,2006 to the present, all itemized billing sheets and time cards for a named person 
from January 1, 2005 to the present, and the board policy that allows for expenditures 
without approval or the board minutes detailing the approvals. The second request is for all 
correspondence regarding fees, invoices, detailed billing records, and requests for payment 
in any format from February 1,2006 to November 8,2006. The third request is for "a copy 
of anyiall legal fees and the invoices associated with those fees paid by the district in 
association with anyiall requests for opinions from the Office of the Attorney General of 
Texas for the year 2006." You state that you will release some of the requested information 
with the social security numbers redacted under section 552.147 of the Government Code.' 
You claim, however, that the submitted information is excepted from disclosure under 
sections 552.101, 552.103, 552.107, 552.1 11, and 552.1 14 of the Government Code. We 
have considered the exceptions you claim and reviewed the s~~bnlitted information.' 

'Section 552.147 ofthc Govemn~ent Code authorizes a governmental body to redact a living person's 
social security number from public release without the necessity ofrequesting a decision from this office uiider 
the Act. 

'we assume that the representative sninple of records submitted lo this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 197 (1988). This open 
records letter does not reach, and therefore does not authorize tile withholding oC any other requested records 
to the extent that those records contain substantially different types of inforination than that submitted to this 
office. 
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Initially, we note that recently, the United States Department of Education Family Policy 
Compliance Office informed this office that the Family Education Rights and Privacy Act 
("FERPA"), 20 U.S.C. 5 12328. does not permit state and local educational authorities to 
disclose to this office, without parental consent, unredacted, personally identifiable 
information contained in education records for the purposes of our review in the open records 
ruling process under the Act.? Consequently, state and local educational authorities that 
receive a request for education records from a member of the public under the Act must not 
submit education records to this office in unredacted form, that is, in a form in which 
"personally identifiable information" is disclosed. See 34 C.F.R. 5 99.3 (defining 
"personally identifiable information"). You have submitted, among other things, redacted 
education records that you have determined are protected by FERPA for our review. 
Because our office is prohibited from reviewing these education records to determine 
whether appropriate redactions under FERPA have been made, we will not address the 
applicability of FERPA to the information at issue. Such determinations under FERPA must 
be made by the educational authority in possession of the education records4 We will, 
however, address the applicability of the remaining claimed exceptions to the remaining 
submitted information.' 

Next, you claim that the requested time sheets of the named person are not public 
information. Section 552.002 of the Government Code defines "public information" as 
"information that is collected, assembled, or maintained under a law or ordinance or in 
connection with the transaction of official business [.I" Id. 5 552.002. Information is 
generally public information under the Act when it relates to the official business of a 
governmental body or is used by a public official or employee in the perfomlance of official 
duties. See Open Records DecisionNo. 635 at 4 (1 995) (statutory predecessor not applicable 
to personal information unrelated to official business and created or maintained by state 
employee involving de minimis use of state resources). Further, the characterization of 
information as "public information" under the Act is not dependent on whether the requested 
records are in the possession of an individual or whether a governmental body has a 
particular policy or procedure that establishes a governmental body's access to the 
information. See id. at 3-4 (finding that information does not fall outside definition of 
"public information" in Act merely because individual member of governmental body 
possesses information rather than governmental body as whole); see also Open Records 
DecisionNo. 425 (1 985) (concluding, among other things, that information sent to individual 

'A copy o r  this letter may be found on the Office of the Attorney General's website at 
http:l~wwv.oag.siate.t~.ushpinopen!og~reso~trces.sht~nl. 

'In the fiiture, if the district does obtain parental consent to submit unredacted educatioil records and 
the districlseeksari~ling from this office on the proper redaction ofthose education records in conipliance with 
FERPA, we will rule accordingly. 

'Because of this determination, we need nut address your claims under section 552.1 14 of the 
Governnient Code. 
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school trustees' homes was public information because it related to official business of 
governmental body) (overruled on other grounds by OpenReeords DeeisionNo. 439 (1986)). 

In this instance, the distriet states that the requested time sheets were created by the named 
person and maintained by Bracewell & Giuliani, L.L.P. ("Braeewell") for private accounting 
practices. You also state that the distriet "does not own the documents or have any right of 
aecess to them." In fact, Braeewell indicates that the time sheets "are never disclosed to 
anyone outside of [Bracewell]," and specifically, the district "has never had access and will 
never have aecess to [the named person's] time sheets." Thus, you state that the time sheets 
were not collected, assembled, or maintained in comection with any offieial business of the 
distriet. Based on your representations and our review of the time sheets, we find that the 
time sheets do not relate to the transaction of official district business, and thus, do not 
constitute public information of the distriet. Accordingly, the distriet is not required to 
disclose the time sheets under the Act. See Open Record Decision No. 635 (1 995) (statutory 
predecessor not applicable to personal information unrelated to official business and created 
or maintained by state employee involvi~lg de minimis use of state resources). 

Next, we note that the remaining submitted information is subject to section 552.022 of the 
Government Code. This section provides in part that 

the following categories of information are public information and not 
excepted from required disclosure under tbis chapter unless they are expressly 
confidential under other law: 

(16) information that is in a bill for attorney's fees and that is not 
privileged under the attorney-client privilege[.] 

Gov't Code $ 552.022(a)(16). In tbis instance, the remaining information consists of 
attorney fee bills. Thus, the district must release this information pursuant to 
section 552.022(a)(16) unless it is expressly confidential under other law. 

The district seeks to withhold this information under sections 552.103, 552.107, 
and 552.11 1. We note, however, that these sections are discretionary exceptions to public 
disclosure that protect the governmental body's interests and may be waived. See Dcrllus 
Area Rapid Transif v. Dnllns Morning N ~ I V S ,  4 S.W.3d 469, 475-76 (Tex. 
App.-Dallas 1999, no pet.) (governmental body may waive section 552.103); Open Records 
Decision Nos. 677 at 1 0 (attorney work product privilege under section 552.11 1 may be 
waived) 676 at 10-1 1 (2002) (attorney-client privilege under section 552.107(1) may be 
waived), 665 at 2 n.5 (2000) (discretionary exceptions generally). As such, 
sections 552.103,552.107, and 552.1 11 do not qualify as other law that makes information 
confidential for the purposes of section 552.022. Therefore, the district may not withhold 
any portion of the submitted attorney fee bills under section 552.103, section 552.1 07, or 
section 552.1 1 I .  Furthermore, although you also raise section 552.101 of the Government 
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Code in conjunction with Texas Rule of Evidence 503, Texas Rule of Civil Procedure 192.5, 
Federal Rule of Civil Procedure 26(b)(3), and Texas Disciplinary Rule of Professional 
Conduct 1.05, we note that rule 503, rule 192.5, rule 26(b)(3), and rule 1.05 are not 
confidentiality provisions for the purposes of section 552.101 .6 See Open Records Decision 
Nos. 676 at 1-3,575 at 2 (1990), 416 at 6-7 (1984). Therefore, the district may not withhold 
any of the information at issue under section 552.101 on the basis of rule 503, rule 192.5, 
rule 26(b)(3), or rule 1.05. 

However, the Texas Supreme Court has held that the Texas Rules of Evidence and Texas 
Rules of Civil Procedure are "other law" within the meaning of section 552.022 of the 
Government Code. See In re City ofGeorgetown, 53 S.W.3d 328, 336 (Tex. 2001). The 
attomey-client privilege is found at Texas Rule of Evidence 503, and the attomey work 
product privilege is found at Texas Rule of Civil Procedure 192.5. Accordingly, we will also 
consider your claims pursuant to rule 503 and rule 192.5 for the attomey fee bills. We note, 
however, that the Federal Rules of Civil Procedure and the Texas Disciplinary Rules of 
Professional Conduct have not been held to be "other law" for the purposes of 
section 552.022. Therefore, the district may not withhold any ofthe information at issue on 
the basis of Federal Rule of Civil Procedure 26(b)(3) or Texas Disciplinary Rule 1.05. 

Rule 503 of the Texas Rules of Evidence encompasses the attorney-client privilege and 
provides: 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential co~nmunications made for the purpose of 
facilitating the rendition of professional legal services to the client: 

(A) between the client or a representative ofthe client and the client's 
lawyer or a representative of the lawyer; 

(B) between the lawyer and the lawyer's representative; 

(C) by the client or arepresentative of the client, or the client's labvyer 
or a representative of the lawyer, to a lawyer or a representative of a 
lawyer representing another party in a pending action and conccrning 
a matter of common interest therein; 

(D) between representatives of the client or between the client and a 
representative of the client; or 

(E) among lawyers and their representatives representing the same 
client. 

"ection 552.101 of the Government Code excepts from public disclosure "iiiformation considered to 
be confidential by law, either constitutionai, statutory, or by judicial decision." Gov't Code 9 552.101. 
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TEX. R. EVIL). 503(b)(l). A communication is "confidential" if not intended to be disclosed 
to third persons other than those to whom disclosure is made in fixtheranee of the rendition 
of professional legal services to the client or those reasonably necessxy for the transmission 
of the communication. Id. 503(a)(5). Thus, in order to withhold attorney-client privileged 
information fiom disclosure under rule 503, a governmental body must: (1) show that the 
document is a communication transmitted between privileged parties or reveals a confidential 
communication; (2) identify the parties involved in the communication; and (3) show that 
the communication is confidential by explaining that it was not intended to be disclosed to 
third persons and that it was made in furtherance of the rendition of professional legal 
services to the client. Upon a demonstration of a11 three factors, the information is privileged 
and confidential under rule 503, provided the client has not waived the privilege or the 
document does not fall within the purview of the exceptions to the privilege enumerated in 
rule 503(d). Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. 
App.-Houston [14th Dist.] 1993, no writ). 

You indicate that the submitted attorney fee bills contain confidential communications 
between the district's attorneys and the district that were made for the purposes of facilitating 
the rendition of professional legal services to the district. Based on your representations and - 
our review of the submitted information, we agree that the attorney fee bills contain 
information that reveals confidential communications between privileged parties. 
Accordingly, we have marked the information that is protected by the attorney-client 
privilege and may therefore be withheld pursuant to rule 503 of the Texas Rules of Evidence. 
Some of the remaining information, however, does not consist of or reveal confidential 
attorney-client comnunications. Further, some of the remaining information documents 
con~munication to individuals who you have not identified as clients, client representatives, 
lawyers, or lawyer representatives. Thus, you have failed to demonstrate that any of this 
remaining information documents privileged attorney-client communications. Accordingly, 
none of the remaining information at issue may be withheld under Texas Rule of 
Evidence 503. 

Next, Texas Rule of Civil Procedure 192.5 encompasses the attorney work product privilege. 
For purposes of section 552.022 ofthe Government Code, infonnation is confidential under 
rule 192.5 only to the extent that the infonnation implicates the core work product aspect of 
the work product privilege. See Open Records Decision No. 677 at 9-10 (2002). Rule 192.5 
defines core work product as the work product of an attorney or an attorney's representative, 
developed in anticipation of litigation or for trial, that contains the mental impressions, 
opinions, conclusions, or legal theories ofthe attorney or the attorney's representative. See 
TEX. R. CIV. P. 192.5(a), (h)(l). Accordingly, in order to withhold attorney core work 
product from disclosure under rule 192.5, a governmental body must denlollstrate that the 
material was (1) created for trial or in anticipation of litigation and (2) consists of the mental 
impressions, opinions, conclusions, or legal theories of an attorney or an attorney's 
representative. Id. 

The first prong of the work prodi~ct test, which requires a governmental body to show that 
the information at issue was created in anticipation of litigation, has two parts. A 



Ms. Susan K. Bohn - Page 6 

governmental body must demonstrate that (1) a reasonable person would have concluded 
from the totality of the circumstances surrounding the investigation that there was a 
substantial chance that litigation would ensue, and (2) the party resisting discovery believed 
in good faith that there was a substantial chance that litigation would ensue and conducted 
the investigation for the purpose of preparing for such litigation. See Nar'l Tank v. 
Brotherton, 85 1 S .  W.2d 193,207 (Tex. 1993). A "substantial chance" of litigation does not 
mean a statistical probability, but rather "that litigation is more than merely an abstract 
possibility or unwarranted fear." Id at 204. 

The second prong of the work product test requires the govemmental body to show that the 
materials at issue contain the mental impressions, opinions, conclusions, or legal theories of 
an attorney's or an attorney's representative. See TEX. R. CIV. P. 192.5(b)(1). A document 
containing core work product information that meets both parts of the work product test is 
confidential under rule 192.5, provided that the information does not fall within the scope 
of the exceptions to the privilege enumerated in rule 192.5(c). See Pittsburgh Corning 
Corp., 861 S.W.2d at 427. 

You claim that some of the remaining portions of the submitted fee bills contain core 
attorney work product that is protected by rule 192.5. Although you argue that portions of 
the remaining submitted information reveal the mental impressions, opinions, conclusions, 
or legal theories ofthe district's attorneys regarding anticipated litigation, upon review, we 
find that none of the remaining inforn~ation is protected by the attorney work product 
privilege. Therefore, none of the remaining information at issue may be withheld under 
Texas Rule of Civil Procedure 192.5. 

In summary, the district may withhold the information we have marked under rule 503 ofthe 
Texas Rules of Evidence. As you do not raise any other exceptions against disclosure, the 
remaining information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example. governmental bodies are prohibited 
from asking the attorney general to reconsider this mling. Gov't Codz 3 552.301(f). If the 
govemmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
3 552.321(a). 
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If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't ofpub. Safe& v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

~aclyn N. Thompson 
Assistant Attorney General 
Open Records Division 

Ref: ID# 268530 

Enc. Submitted documents 

c: Ms. Cheryl Burbano 
8 103 IIurst Forest 
Humble, Texas 77346-451 1 
(wlo enclosures) 








