
G R E G  A B B O T T  

January 5, 2007 

Ms. Lisa Woods 
Deputy Commissioner 
Texas Department of Agricult~rre 
P. 0. Box 12847 
Austin, Texas 7871 1 

Dear Ms. Woods: 

You ask whether certain iilfornlation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthc Govemnlent Code. Your request was 
assigned ID# 268601. 

The Texas Department of Agricult~~re (the "department") received a request for infornlation 
related to incident nnmber 03-06-0012 (TDA-PIR-07-072). You indicate that some 
responsive information has been released to the requestor. You claim that the submitted 
information is excepted froni disclosure under sections 552.101, 552.103, 552.107, 
arid 552.11 1 ofthe Government Code and under rule 503 ofthe Texas Rules of Evidence and 
rule 192.5 of the Texas Rules of C i ~ i l  Procedure. We have considered your argiiments and 
reviewed the stibrnitted infonisation. 

Section 552.107(1) protects information conling witbin t l ~ e  attorney-clickit pri\,ilegc. When 
asserting the attorney-client privilege, a governmental body has the burden of providing the 
necessary facts to demonstrate the elenients of the privilege in order to withhold the 
information at issue. Open Records Decision No. 676 at 6-7 (2002). First; a gover~inicntal 
body nlilst demonstrate that the information constitutes or documents a communication. Id. 
at 7. Second, the communication iiiust have bee11 made "for the purpose of Sacilittating the 
rendition of professional legal services" to the client governmcntal body. TEX. R. 
Evio. 503(b)(l). Theprivilege doesnot apply when anattorney orrepresentative is involved 
in some capacity other than that of providing or facilitating professional legal services to the 
client governlnental body. In i-e Te,rns I:c~i.itici.s I11.s. E.~ch., 990 S.W.2d 337, 340 (Tex. 

, , 

App.-Tcxarkana 1999, orig. proceeding) (attorney-client privilege does not apply if 
zittorney acting in a capacity otller than that of attorney). Because governnient attorneys 
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often act in capacities other than that of professional legal counsel, including as 
administrators, investigators, or managers, the mere fact that a conlmunication involves an 
attorney for the government does not demonstrate this element. Third, the privilege applies 
only to comnlunications betcveen or among clients, client representatives, lawyers, and 
lawyer representatives. TEX. R. EVID. 503(b)(l)(A), (B), (C), (D), (E). Thus, a 
governmental body must inform this office of the identities and capacities o f  the individuals 
to whom each communication at issue has been made. Finally, the attorney-client privilege 
applies only to a confidential comiiiunicatioti, id. 503(b)(l), nieaning it was "not intended 
to be disclosed to third persons other than those to whom disclosure is made in furtherance 
ofthe rendition ofprofessio~iai legal services to the client or those reasonably necessary for 
the transmission of  the communication." IrL 503(a)(5), 

Whether a conimunication meets the definition of a confidential com~iiunication depends on 
the intent of the parties involved at the time the information was communicated. Osborne 
V .  Joh~isotl, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no writ). Moreover, because the 
client may elect to waive the privilege at any time, a governmental body must explain that 
the confidentiality of a communication has been maintained. Section 552.107(1) generally 
excepts a11 entire communication tliat is demonstrated to be pr-otected by the attorney-client 
privilege unless othenvise waived by the governn~ental body. See H ~ i i e  v. DeSi~nzo, 922 
S.U7.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, incliidiiig facts 
contained thel-ein). The departnient informs us that Exhibit 8 consists of a case suniniary 
and enforcement recommendatioiis prepared by tlie departnient's legal support staff as part 
ofthe legal analysis ofapesticide use investigation. Having considered your representations 
and reviewed the information at issue, we agree that the information in Exhibit B constitutes 
privileged attorney-client conimunications. Therefore, the infornxition in Exhibit B may be 
witliheld pursuant to section 552.107(1) of the Government Code. 

Section 552.11 1 excepts fio111 disclosure "an interagency or iiitraagency ~iieniorandum or 
letter that \vouId not be available by law to a party in litigation witli the agency." This 
section encompasses the attorney work product privilege found in Rule 192.5 of tlie Texas 
Rules of Civil Procedure. Citj' qf'Gat.lu~~d i,. Diil1ci.s n/lor~liirg Ncir,s, 22 S.W.3d 351, 360 
(Tcx. 2000); Open Records Decisioii No. 677 at 4-8 (2002). Rule 192.5 deiines work 
product as 

(1) niaterial prepal-ed or mental impress io~~s dc\;eloped 111 anticipation of 
litigation or for tl-iai by oi- for a p;i~-tjl or a party's repl-esentati\es, inci~iding 
tltc party's attorneys, consultants, s~ircties, indciiinitoi-s. insui.crs, einployces. 
or agents; or 

(2) a coiiini~~ilication niade in anticipation of 1itig;rtion or for trial bctwcen a 
party and the party's rcprescntatives or alnong a pal-ty's I-epi-escntntives~ 
including tlie party's attorneys, cons~~ltaiits, surcties, indeiili~itoi.s, insul-ers, 
eniployces or agents. 
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TEX. R. CIV. P. 192.5(a). A governmental body seeking to withhold information under this 
exception bears the burden of demonstratino- that the information was created or de\,eloped - 
for trial or in anticipation of litigation by or for a party or a party's representative. TEX. R. 
CIV. P. 192.5; ORD 677 at 6-8. In order for this office to conclude that the information was 
made or developed in anticipation of litigation, we must be satisfied that I)  a reasonable 
person woi~ld have concluded from the totality of the circumstances surrounding the 
investigation that there was a substantial chance that litigation \vould ensue; and 2) the party 
resisting discoveiy believed in good faith that there was a substantial chance that litigation 
would ensue and [created or obtained the infornlation] for the purpose of preparing for such 
litigation. Nnr'l Rrnk Co. v, Brotl~ertoil, 851 S.\V.2d 193, 207 (Tex. 1993). A "substantial 
chance" of litigation does not mean a statistical probability, hut rather "that litigation is more 
than merely an abstract possibility or unwarranted fear." Iif. at 204; ORD 677 at 7. 

You state that the information in Exhibit C consists of an internal reconlmendatioir prepared 
by a department case preparation officer for and under the direction ofa  department attorney 
for the purpose of analyzing the case that was created i n  anticipation of litigation.' Upon 
review of your argunlents and the submitted information, we find that you have 
demonstrated that the information in Exhibit C was prepared in anticipation of litigation. 
Therefore, you may \\rithliold this information under section 552.11 1 of the Government 
Code as attorney work product. 

In summary, the information in Exhibit B may be withheld under section 552.107 of the 
Government Code. The department may withhold the information in Exhibit C pursuant to 
section 552.11 1 of the Go\rernment Code. As our ruling is dispositive, we do not address 
your other arguments. 

This letter ruling is liriiited to the particular records at issue in this request and Iinlited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
deterniiiiation regarding any other records or any other circu~-irstances. 

This ruling trigsets important deadlines I-egarding the rights and responsibilities of the 
crovernniental body and of the requestor. For exaniplel governnietital bodies are prohibited - 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(1). If the 
governmental body wants to challe~~gc this riiling, the governmental body must appeal by 
filing suit in Travis Cou~lty witliin 30 calendar days. Id.  8 552.324(b). 111 order to get tlie 
f~ili benefit of such ail appeal, the governniental body must file suit within 10 calendar days, 
I .  552.353(b)(3), (c). If thc govcr~lnieiital body docs not appeal this ruling and the 
governmental body does not conlply with it, the11 both the r-eqiiestor and tile atton?c>l general 
lrave tlie right to file suit against the governnreirtal body to eirforcc this ruling. I d .  
5 552.321(a). 

' Wc iiotc Ilia1 contested cases coiidiictcd i i i idc i  tiic Adiiiiiiisti-ativc i'socediirc Acl,  cliiiptci- ZOO I ofrlie 
C;ovzi-iiiiient Code, constitiitz I i t i g~ t i on  i'os piti-poses o r  the Act .  Src Open Records Dccision \lo. 588 at 7 
(1991). 
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If this ruling requires the governmental body to release all or part of the requested 
infonilation, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving tliis ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Goverlimerit Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to tlie attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 552.3215(e). 

If this ruling requires or pennits tlie governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texas Dep't of P~rb. Safety v. Gilbiec~th, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in conlpliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Althougli there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments \vithin 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

c' Mr David Stellel 
S&S Farms JV 
5 10 Shannon Dr~ve 
East Bernard. Texas 77435 
(\v/o enclosures) 


