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January 5,2007 

Mr. Denis C. McElroy 
Assistant City Attorney 
City of Folt Worth 
1000 Throckmorton Street 
Fort Worth, Texas 76 102 

Dear Mr. McElroy: 

You ask whether certain information is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Govemment Code. Your request was 
assigned ID# 268570. 

The Fort Worth Police Department (the "department") received a request for a particular 
internal affairs investigation. You claim that the requested inforn~ation is excepted from 
disclos~ire under section 552.101 of the Govemment Code. We have colrsidered the 
exception you claim and reviewed the submitted information.' 

Initialiy, we note that the subinitted information contains a record of a polygraph 
examination. Section 552.101 of tile Govet-nment Code excepts from disclosure 
"inforn~ation considered to be confidential by law, either constitutional, statutory, or by 
judicial decision,'' and encompasses iiiforniation made confidesitial by other statutes. Gov't 
Code 5 552.101. Section 1703.306 of tile Occ~~patiolrs Code provides as follows: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or as1 eiuployee of 
the person, may not disclosc inforjnation acquired from a polygraph 
examination to another person other than: 

'We [note that the city's trackiirg iluinbei for this request is 253-07 
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(1)  the examinee or any other person specifically designated in 
writing by the examinee; 

(2) the person that requested the examination; 

(3) aniember. or the member's agent, of a governmental agency that 
licenses a polygraph examiner or supervises or co~itrols a polygraph 
examiner's activities; 

(4) another polygraph examiner in private consultation; or 

(5) any other person required by due process of law. 

(b) The [Polygraph Examiners Bloard or any other governn~ental agency that 
acquires information from a polygraph examination under this section shall 
maintain the confidentiality of the information. 

(c) A polygraph examiner to whom information acquired from a polygraph 
examination is disclosed under Subsection (a)(4) may not disclose the 
information except as provided by this section. 

Occ. Code fi 1703.306. We have marked the polygraph information that is subject to 
section 1703.306. We note, however, that the requestor appears to be representing the 
polygraph examinee. Therefore, if the requestor has a right of access to his client's 
polygraph information under section 1703.306(a)(1), that information must be released to 
the requestor. If the requestor does not have a right of access to his client's polygraph 
information, the department must withhold the poiygraph i~lfoniiation under section 552.101 
in conjunction with section 1703.306. 

Turning to the remaining information, sectioii 552.101 also encompasses rile dociri~ie of 
cornillon law privacy, which protects informatioil if it (1) contains highly intimate or 
embarrassing facts, the publicatio~l of which woilld be highly objectio~lable to a reasonable 
person, and (2) is not of legitimate concern to the public. See I~lciiis. Foi,nd. v. Te.x. Inclrls. 
Accidei~i Bd: 540 S.W.2d 668, 685 (Tex. 1976). The type of infortnation considered 
intimate and emban-assing by the Texas Supreme C o ~ ~ r t  in 11~n'usti.iitl Fo~'0lltriii2rio11 i~iclilded 
infonnatioii relating to scxtlal assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, atiernptcd siricide, and 
injuries to sexual organs. 540 S.bi.2d at 683. 

Generally, only the infom~ation that either identifies or tends to ideittifj. a victim of sexual 
assault or other sex-related offense may be tt~ithlicld under common law privacy. Iiowever, 
a govemmen~al body is required to withhold an entire report when ide~~tifying information 
is inextricably intertwiiled with other rcleasable information or ~viien tllc requestor knows 
the identity of the alleged ~ i c t i m .  See Open Records Decisions Kos. 393 (1 983). 339 ( 1  982); 
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see also Mornles v. Elleir, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) (identity 
of witnesses to and victims of sexual harassment was highly intimate or embarrassing 
information and public did not have legitimate interest in such information); Open Records 
Decision No. 440 (1986) (detailed descriptions ofserious sexual offenses must be withheld). 
In this instance, the submitted iiiformation relates to the investigation of a sex~ial assault. 
Rased on the circumstances surrounding the request and the requestor's relationship with the 
individual named in the request, we believe the requestor knows the identity of the victim; 
thus, withholding only the identifying inforn~ation from thereq~iestor would not pi-eserve the 
victim's common law right to privacy. We therefore conclude that the department must 
withhold the remaining information in its entirety pursuant to the common law privacy 
principles iiico~yorated by section 552.101. 

In summary, if the requestor has a right of access to his client's polygraph information under 
section 1703.306(a)(1): that information must be released to the requestor. If the requestor 
does not have a right of access to his client's polygraph information, the department must 
withhold the polygraph infonnation under section 552.101 in conjunction with 
section 1703.306. The department must withhold the remaining information under 
section 552.101 of the Government Code in conjunction with common law privacy. 

This letterruling is limited to the particular records at issue in this request and limited to the 
Pacts as presented to us; therefore, this ruling must riot be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this n~ling. Gov't Code 5 552.301(i). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 9 552.324(b). In order to get the 
full benefit of such an appeal, the governrneiital body must file suit within 10 calendar days. 
I d  552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply tvitii it: the11 both the i-equestoi-and the attol-iiey general 
have the right to file suit against tiit governrnental body to enforce this ruling. Id. 
fj 552.321(a). 

If this ruling requires the goueniniental body to release all or part of the requested 
information, the governrnental body is respol~sible for taking the next step. Rased on the 
statute, the attorney general expects that, upon receiving this rnling, tlie governmental body 
will either release tlie p~iblic recoi-ds promptly p~irsuai~t to section 552.221(a) of the 
Govcrnment Code or file a lawsuit challenging this ruling pursuant to section 552.321 ofthe 
Government Code. If the govei-nmental body fails to do one of these things, then the 
requestor s l~o~i id  report that failure to tlic attorricy general's Open Government t-lotline, toll 
iice, at (877) 673-6839. The requestor may also file a coiilplai~it with the district or county 
attorney. ((1. 1; 552.32 15(e). 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the got.~ernniental 
body. Id. 5 552.321(a); Te- as Dep't o f  Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling, 
be sure that ail charges for the infomiation are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

jest: Vela III 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Mr. Richard W. Carter 
904 Collier, Suite 100 
Fort Worth, Texas 76102 
(wio enclosures) 


