
G R E G  A B B O T T  

January 8,2007 

Ms. Margo Kaiser 
Staff Attorney 
Texas Workforce Commission 
101 East 1Yh Street 
Austin, Texas 78778-0001 

Dear Ms. Kaiser: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"). chapter 552 ofthe Govemment Code. Your request was 
assigned ID# 268537. 

The Texas Workforce Commission (the "con~mission") received a request for information 
relating to complaints of discrimination involving either of two named individuals, the City 
of Elgin, and a specified time interval. You inform us that the commission will release some 
of the requested information. You state that the commission will redact any social security 
nurnber contained in the requested information under section 552.147 of the Govemment 
Code.' You claim that other responsive information is excepted from disclostire under 
sections 552.101 and 552.1 1 1 of the Clover-n~nent Code. We have considered tile exceptions 
you clai111 and havc reviewed the information you submitted.' 

'Section 552. I47 provides in part that "[t]l~c social sccl~rity niii~iber of a Iiviilg person is excepted 
from" rcquired public disclosure under the Act. Gov't Codc 5 552.147(a). Section 552.147(b) authorizes a 
governmeiital body to redact a living person's social security number fronipi~blic release without the riecessiiy 
ofreqiiestir~g a decision from this office under the Act. 

'l'l~is letter ruliiig assumes that the siibmitted representative saniple of informatior) is tluiy 
represeritative of tile requested infortnation a a whole. This n~ling neither reaches nor autliorizes the 
c~mmmissioii to withliold any information that is substantially different froin the submined inrormatioii. See 
Gov't Code $ 3  552.30l(e)(l)(l)); ,302; Open Records Decisioi~Nos. 499 at 6 (198X), 497 at 4 (1988). 
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First, we must address the commission's obligations under section 552.301 of the 
Government Code. Section 552.301 prescribes procedures that a governmental body must 
follow in asking this office to decide whether requested information is excepted from public 
disclosure. Section 552.301(b) requires a govemmental body to ask for the attorney 
general's decision and state its claimed exceptions to disclosure not later than the tenth 
business day after the date of its receipt of the written request for information. See Gov't 
Code 5 552.301(b). Section 552.301(e) provides that a governmental body must submit to 
the attorney general, not later than the fifteenth business day after the date of its receipt of 
the request, (1) written comments stating why the governmental body's claimed exceptions 
apply to the infom~ation that it seeks to withhold; (2) a copy of the written request for 
information; (3) a signed statement of tlie date on which the govemmental body received the 
request, or evidence sufficient to esvablish that date; and (4) the specific information that the 
governmental body seeks to withhold or representative samples if the information is 
volun~inous. See id. 5 552.301(e)(l)(A)-(D). If a governinental body fails to comply with 
section 552.301, the requested information is presumed to he subject to required p ~ ~ b l i c  
disclosure and must he released, unless there is a compelling reason to withhold any of the 
i~lfornlation. See id. 8 552.302; Harlcock v. State Bd. of Ins., 797 S.W.2d 379, 381 
(Tex. App. - Austin 1990, no writ). 

In this instance, the commission failed to comply with the deadlines prescribed by 
subsections 552.301(h) and 552.301(e).' Therefore, the submitted information is presumed 
to be public under section 552.302. This statutory presumption can generally be overcome 
when the information is confidelltial by law or third-party interests are at stake. Although 
the commissioll claims an exception to disclosurc under section 552.1 11 ofthe Government 
Code, that section is a discretionary exceptio~i to disclosure that protects a governmental 
body's interests and way be waived. See Gov't Code 5 552.007; Opcn Records Decision 
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally)? 663 at 5 (1999) (waiver of 
discretionary exceptions), 470 at 7 (1 987) (statutory predecessor to section 552.1 11 subject 
to waiver). Thus, your claim under section 552.1 11 does not provide a compelling reason 
for non-disclos~ise, and the commission may not withhold any of tlie submitted infomlation 
under that exception. Because your claim under section 552.101 of the Government Code 
can provide a compelling season for non-disclosure, wc will consider your other arguments. 

You initially contend that the inforiliation at issue is subject to t l~e  federal Freedom of 
Infot-rnation Act ("FOIA"). Section 2000e-5(b)oftitle42 ofthe Llnitcd States Code provides 
in relevant pal-t as follows: 

Whenever a cliarge is filed by or on bclialr or  a person claiming to be 
aggrieved . . . alleging that an employcr . . . has engaged in an ~inlawfril 
enlploqn~cnt practice, the [Equal Employ~neiit Opportunity Commission (the 

'You statc [lint tile comi~iissioii rcceivcd ilie instaii! i-equcst for iniormatioii on September 29, 2006. 
(:oiiseq~ieiitly, the co~~imission'sdc~dli~iesundeisuhsections 552.301(b) and 552.301(e)~~ereOc!obcs 13,2006 
and Octobo- 20, 2006, respectively. '1.11~ cornmissiun reqiicsled this decision on October 30, 2006. 
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"EEOC")] shall serve a notice of the charge . . . on such employer. . ., and 
shall make an investigation thereof. . . . Charges shall not he made public by 
the [EEOC]." 

42 U.S.C. 8 2000e-5(b). The EEOC is authorized by statute to utilize the services of state 
fair employment practices agencies to assist in meeting its statutory mandate to enforce laws 
prohibiting discrimination. See id. 5 2000e-4(g)(l ). You inform us that the commission has 
a contract with the EEOC to investigate claims of employment discrimination allegations. 
You assert that under the terms of this contract, "access to charge and complaint files is 
governed by FOIA, including the exceptions to disclosure found in the FOIA." You claim 
that because the EEOC would withhold the submitted information under section 552(b)(5) 
oftitle 5 of the United States Codc, the conlmission should also withhold the information on 
this basis. We note, however, that FOIA is applicable to infornlation held by an agency of 
the federal government. See 5 U.S.C. 5 551(1). The information at issue here was created 
and is maintained by the commission, which is subject to the state laws of Texas. See 
Attorney General Opinion MW-95 (1979) (FOIA exceptions apply to federal agencies, not 
to state agencies); Open Records Decision Nos. 496 (1988), 124 (1976); see irlso Open 
Records Decision No. 561 at 7 n. 3 (1990) (federal authorities niay apply confidentiality 
principles found in FOIA differently from way in which such principles are applied under 
Texas open records law); Dnviiirotz v. Geor-gici, 622 F.2d 895, 897 (5th Cir. 1980) (state 
governments are not subject to FOIA). Furthemiore, this office has stated in lnimerous 
opinions that information in the possession of a governmental body of the State of Texas is 
1101 confidential or excepted from disclosure merely because the same information is or 
wo~ild be confidential in the hands of a federal agency. See, e.g., Attorney General Opinion 
MW-95 (1979) (neither FOIA nor federal Privacy Act of 1974 applies to records held by 
state or local governmental bodies in Texas); Open Records Decision No. 124 (1976) (fact 
that infoinlation held by federal agency is excepted by FOIA does not necessarily mean that 
sarne infolmation is excepted under the Act when held by Texas govetnrnental body). You 
do not cite to any federal law, nor arc we aware of any such law, that would pre-empt the 
applicability ofthe Act and allow the EEOC to make FOIA applicable to information created 
and maintained by a state agency. See Attorney General Opinion JM-830 (1987) (EEOC 
lacks authority to require a state agcncy to ignore state statutes). Thus, you havc not shown 
how the contract between the EEOC and the commission makes FO1A applicable to the 
commission in this instance. Accordingly, thc co~ilniissio~i may no1 withhold the iiifoi-mation 
at iss~ie pursuant to the exceptions available under FOIA. 

Section 552.101 of the Goveninie~it Code excepts from disclosure "information considered 
to be corifidciitial by laxil, either constitutional, statutory, or by judicial decision." Gov't 
Code 9 552.101. This exception encompasses infornlation that other statutes make 
confidential. Purs~iant to section 21.204 of the Labor Codc, the commissioil may investigate 
a complaint of an unlawfi~l employ~iierit practice. See Lab. Codc 5 21.204; see c~lso id. 
$$ 21.0015 (po1vcrs oJ'Comntission on Human Rights under Lab. Code ch. 21 transferred 
to commission's civil rights division), 21.201. Section 21.304 of the Labor Code provides 
that "[ajn officer or eiilployee oftlie coni~~iissioii may not disclose to the p~tblic infonllatioil 
obtairicd by the commission under Section 2 1.204 except as necessary to the conduct of a 
proceeding under this chapter." Id. $ 21.304. 
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You indicate that the information at issue pertains to conlplaints of unlawful employment 
practices investigated by the commission under section 21.204 and on behalf of the EEOC. 
We therefore agree that the information at issue is generally confidential under 
section 21.304 ofthe Labor Code. We note, however, that since the requestor is an attorney 
representing aparty to the con~plaints, the submitted infornlation is subject to section 21.305 
of the Labor Code and section 819.92 of title 40 of the Texas Administrative Code. 
Section 21.305 concerns the release of cornmission records to a party of a coinplaint filed 
under section 21.201 and provides as follows: 

(a) The commission shall adopt n ~ l e s  allowing a party to a complaint filed 
under Section 21.201 reasonable access to commission records relating to the 
complaint. 

(b) Unless the complaint is resolved through a voluntary settlement or 
conciliation, on the written request of a party the executive director shall 
allow the party access to the commission records: 

(1) after the final action of the con~mission; 01 

(2) if a civil action relating to the complaint is filed in federal court 
alleging a violation of federal law. 

Id. 8 21.305. At section 819.92 of title 40 of the Texas Administrative Code, the 
co~ninission has adopted rules that govern access to its records by a party to a complaint. 
Section 819.92 provides as follows: 

Pursuant to Texas Labor Code tj 21.304 and 6 21.305, [the commission] 
shall, on written request of aparty to perfected complaint under Texas Labor 
Code, 5 2 1.201, allow the party access to the [commission's] records, unless 
the perfected complaint has been resolved through a voluntary settlement or 
conciliation agreement: 

(1) following thc final action of the [commission]; or 

(2) if a party to the perfected coinplaint or ihe party's attorney 
certifies in writing that a civil action relating to the perfected 
complaint is pending in federal court alleging a violation of federal 
law. 

40 T.A.C. 5 81 9.92. You indicate that thc coinlnissioil has conlpleted its investigations of 
the con~plaints to which the submitted information pertains. You do not indicate that these 
complaints \\ere resolved through a voluntary settle~nent or a conciliation agreement. 
Therefore, the rcqiiesior would havc a right of access under sections 21.305 and 819.92. 
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You also state, however, that the submitted documents include information pertaining to 
mediation and conciliation efforts. With respect to that information, you raise section 
552.101 of the Government Code in conjunction with section 21.207(b) of the Labor Code. 
Section 21.207(b) provides in part: 

(b) Without the written consent of the complainant and respondent, the 
commission, its executive director, or its other officers or employees may not 
disclose to the public information about the efforts in a particular case to 
resolve an alleged discriminatory practice by conference, conciliation, or 
persuasion, regardless of whether there is a determination of reasonable 
cause. 

Lab. Code 9 21.207(b). You indicate that the information that you have marked relates to 
efforts at mediation or conciliation between the parties to the dispute. You state that the 
commission has not received the written consent ofboth parties to release that information. 
Based on your representations and our review of the information in question, we conclude 
that the con~mission must withhold the marked information under section 552.101 of the 
Govennnent Code in conjunction with sectioil21,207(b) of the Labor Code. 

In summary, the commission must withhold the marked info~mation that relates to efforts at 
mediation or conciliation under section 552.101 ofthe Government Code in conjunction with 
section 21.207(b) ofthe Labor Codc. The rest ofthe submitted informationmust be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this d i n g  must not he relied upon as a previous 
iieterniination I-egarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governn~ental body and of the requestor. For example, govcrninental bodies arc prohibited 
from asking the attorney general to reconsider ihis ruling. Gov't Code 5 552.301(f). If the 
rovernmental body wants to challenge this n~ling, tlre govcrnmental body nl~ist appeal by - 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In orderto get the full 
benefit of such an appeal, the governmental body n?clst file suit within 10 calendar days. 
Id. 6 552.353(b)(3), (c). I f  tlie govcrnmental body docs not appeal this ruling and the 
governmental body does not comply with it, thcn both the requestor and tlie attol-ney 
gc~reral have the right to file suit against ilie governmental body to enforce this ruling. 
I(/.  5 552.321(a). 

If this ruling requires the governmeiital hociy to rclcase all or part of the requested 
inforination, tlie govcl-itmcntnl body is responsible for taking the next step. Based on the 
statute, tile attorney general expects that, upon receiving this ruling, the go\~ernrnental body 
will either release the plrblic records pro~nptly pursuant to section 552.221(a) of the 
Govcl-nmc~it Code or file a lawsuit cliallcnging this rulingp~trs~tant to section 552.324 ofthe 
Government Codc. IT the governmental body fails to do one of these things, then the 
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requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't ofpub. Safety v. Gllbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that tinder the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attoniey General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Althot~gh therc is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 

Enc: Submitted documents 

C: Mr. Michael Bumett 
Minton, Burton, Foster & Coll~iis, P.C 
I I00 Guadalupe Street 
Austin, Texas 78701 
(w!o enclosures) 


