
G R E G  A B B O T ?  

January 9,2007 

Mr. Kent A. Brown 
Assistant Nueces County Attorney 
Nueces County Courthoiise 
901 Leopard, Room 207 
C o r p ~ ~ s  Christi, Texas 78401-3680 

Dear Mr. Brown: 

You ask whether cel-tain illformation is subject to reqiiired public disclosure under the P~iblic 
Information Act (the "Act"), chapter 552 of the Governrneilt Code. Your request was 
assigned ID# 268680. 

The Nueces Countv Medical Examiner's Office (the "office") rece~ved t ~ o  ~equests from 
the same requestor for records, including autopsy photographs, related to two deceased 
individuals. You state that some information has been released to the requestor, but claim 
that portioils of the submitted iilforiiszation are excepted from disclostire ~iilder 
sections 552.101, 552.108, 552.130,552.136, and 552.147 of the Governmeilt Code.' We 
have coilsidered the exceptioils you claim and reviewcd the submitted iilforn~ation. 

Section 552.101 of the Goveri~mcni Code excepts fi-om discloslirc "ii1foriiiatioii considered 
to be confideiltial by law, eitlsci- constitiitional, statutory, or by j~~dicial  decision." Gov't 
Code 5 552.101. This seeti011 eilcoillpasses information protected by other statutes. 
Section 11 of article 49.25 of tile Code of Criminal Procedure provides as follows: 

I Aitlioitgh you failed to raise scciioni 552.130, 552.136, and 552.147 ivitiiiti 111e tinre prescribed by 
section 552.301(b), we wiil consider your cl:iinis. as sectiuiis 5 1 2 i 3 0 ,  552.136, and 552. I47 arc mandatory 
exceptions to disclositre iliat n goverti~iietiial body niay iiot waive. .St,<, Co\,'t Code $ 3  552.007, .301. ,302. 
,352: Open Records Decisioir No. 671 at 3 n .4  (2001) (maiidutot-y exccpiions). 
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Themedical examiner shall keep full and complete records properly indexed, 
giving the name if known of every person whose death is investigated, the 
place where the body was found, the date, the cause and manner of death, and 
shall isstie a death certificate. . . . The records are s ~ ~ b j e c t  to required public 
disclosure in accordance with Chapter 552, Government Code, except that 
a photograph or x-ray of a body taken during an autopsy is excepted from 
required public disclosure in accordance with Chapter 552, Government 
Code, but is subject to disclosure: 

(1) under a subpoena or authority of other law; or 

(2) if the photograph or x-ray is of the body of a person who died 
while in the custody of law enforcement. 

Code Crim. Proc. art. 49.25. You state that the exceptions to confidentiality provided in 
section 11 of article 49.25 are not applicable in this instance. Therefore, we conclude that 
the office must withhold the autopsy photographs under section 552.101 of the Government 
Code as information made confidential by law. U'e note, however, that the photograph taken 
of just a shoe is not a photograph of a body taken during an autopsy. Therefore, this 
photograph is not an airtopsy photograph and may not be ~vithheld under this exception. 

The requestor asserts that be has a sjlecial right of access to the autopsy photographs 
pursuant to section 552.023 ofthe Government Code. We note that scction 552.023 provides 
that a person or a person's authorized representative has a right of access to information that 
is excepted from public disclosure under laws intended to protect that person's privacy 
interest. Gov't Code S 552.023. However, release of inforn~ation made confidential by 
section 1 I of article 49.25 of the Code of Criminal Procediit-e is governed by that section, 
not section 552.023 of the Government Code. In this instance, tlie requestor is not seeking 
the photograplis under a subpoena or authority of other law, nor are the photographs of the 
body of a person wlio died while in c~~s tody  of law enforcement. Therefore, none of the 
release provisions of section 11 of ariicle 19.25 apply in this instance; the autopsy 
photographs may not be released to the rcquestor. 

You assert that the photograph fi-om the scene is subject to section 552.108 of the 
Government Code. Section 552. 108 of the Go.i,crcinient Code provides in pellinent part: 

(a) Information held by a law enibrcemcnt agency or prosecutor that deals 
\r.ith the detection, investigation: or prosccutio~l of crirnc is excepted from 
[required p~iblic ciisclosurc] i k  
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(2) it is information that deals with the detection, investigation or 
prosecution of crime only in relation to an investigation that did not 
result in conviction or deferred adjudication[.] 

A governmental body claiming section 552.108(a)(2) must demonstrate that the requested 
information relates to a criminal investigation that bas concluded in a final result other than 
a conviction or deferred adjudication. We note that infomlatiou held by the medical 
examiner's office is liot information held by a law enforcement agency. However, this office 
has recognized that infomiatiou that is not held by a law enforcement agency may be 
excepted from disclosure under section 552.108 if the information relates to a pending 
criminal investigation by a law enforcement agency. See Open Records Decision Nos. 474 
(1987) (statutory predecessor to section 552.108 may be invoked by proper custodian of  
information relevant to an incident involving allegedly criminal conduct that is still under 
active investigation or prosecution), 372 (1983). Similarly, this oi'iice has determined that 
records from an administrative investigation of  a non-law enforcement agency may be 
withheld under section 552.108 if the records reveal possible criiilinal conduct that the 
non-law enforceltient agency intends to report or has reported to the appropriate law 
enforcement agency or prosecutor. Attorney General Opiiiioii MW-575 (1982); Open 
Records Decision No. 493 (1988). 

You ~ r o v i d e  an affidavit fro111 the fornier Chief Deuiity Constable, Precinct Four, of Nueces . . 
Couiity infomling us that the pilotograph from the scene peltains to a criminal investigation 
that did not result in conviction or deferred adjudication. Thus, we find that the photograph . . 

at issue is not f ro~i i  an administrative investigation revealing possible criminal conduct to 
be fonvarded to a law enforcement agency or prosecutor. See Attorney General Opinioli 
MW-575 (1982). Furtlierniore, you inform us tliat tlie photograpli at issue does not pertain 
to a pending investigation. See Open Records Decision No. 474 (1987). We tliercfore find 
you have not adequately demonstrated the applicability of section 552.108 to this 
information. Consequently, the medical exami~ier may not withhold [he photograpli from 
the scene pursuant to section 552.108 of the Government Code. 

Section 552. I30 of the Government Code excepts from disclosure itifoimatioil that "relates 
to . . . a motor vchiclc operator's or driver's license or permit issucd by an agency of this 
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code 
5 552.130. We have il~arkcd the Texas nrotor vehicle record inforiiiation that must be 
withheld under section 552.130 of the Government Code. 

Sectioii 552.136 of the Governnielit Code states that "[n]otwithstandiitg any other provision 
of this chapter, a credit card, debit card, charge card, or access device  umber that is 
collected, assernblcd, or rnaintai~ied by or for a goveniinental body is confidential." Gov't 
Code $ 552.136. The office nlust withhold the bank account nuii~bcr we have marked under 
section 552.136 of the Go\~ernnient Code. 
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Section 552.147 of the Government Code provides that "[tjhe social security number of a 
living person is excepted from" required public disclosure under the Act.' Gov't Code 
$552.147(a). We have marked a social security number that tlie office must withliold under 
section 552.147. 

In summary, the office must withhold the autopsy photographs under section 552.101 of the 
Governnient Code in conjunction with section 11 of article 49.25 of the Code of Criminal 
Procedure. The office must withhold the marked Texas niotor vehicle record infomiation 
under section 552.130 of the Government Code, tlie bank account number under 
section 552.136 of the Governme~~t Code, and the social security number under 
section 552.147 ofthe Government Code. The remaining photographs and information must 
be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circ~~mstailces. 

This r~~li i lg  triggers important deadlines regarding the rights and responsibilities of the 
governmental hody and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code i; 552.301(f). Ifthe 
governniental body wants to challenge this ruling, the governmental body must appeal by 
filing suit it1 Travis County within 30 calendar days. lii. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. i; 552.353(b)(3), (c). If the govenimental body does not appeal this ruling and the 
governmental body does not coniply with it, then both the requestor and the attorney 
general have the right to file suit against the goverr~niental body to enforce this r~iling. 
Id. 5 552.321(a). 

If this ruling req~tires the governmental body to release all 01- part of the requested 
informatioil; the governmental body is responsible for taking the next step. Based oil the 
statute, tlic attorney general expects that, upon receivitig this ruling, the goveriimental body 
\\,ill either release the public records promptly pursiiaiit to section 552.221(a) of the 
Government Codc or file a lawsnit challengitig this ruling pul-suant to section 552.324 ofthe 
Govertinietit Code. If the governmental hody fails to do one of these things: then the 
requestor should report that failure to the attorney general's Open Govertiiiieiit Ilotline, toll 
fl-ce, at (877) 673-6839. The requestor Iiiny also file a cornplai~it ivitii the district or county 
attorney. Id. $ 552.321 5(e). 

' ~ r c r i o ~ ,  552317(b) of tire (io~zi-ninent Codc autlioriies a govei-nmeiital hody to redact a livilig 
~~wson'ssociinl security niinihc: Croni piihiic i-clcasc \vitiioiti iiic iiccessity of  reqiiestii~g n dzcisioii from this 
oilice iiiidur [lie Act. 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Te,uas Dep't of Pub. Safety v. Gilbreatlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney gcneral prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Debbie K. Lee 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Mr. Arturo V. Ramirez, P.C 
3900 Essex Lane, Suite 777 
Houston, Texas 77027-51 12 
(W/O enclosures) 


