
G R E G  A B B O T T  

January 9,2005 

Ms. Patricia E. Carls 
Brown & Carls, L.L.P. 
For City of Georgetown 
106 East Sixth Street, Suite 550 
Austin, Texas 78701 

Dear Ms. Carls: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yo~~rrequest was 
assigned ID# 2701 61. 

The City of Georgetown (the "city"), which you represent, received a request for the most 
recent Consolictated Account Analysis Statement. You claim that the requested information 
is excepted froin disclosure under section 552.1 04 of the Government Code. You also state, 
and provide documentation showing, that you notified J.P. Morgan Chase ofthe city's receipt 
ofthe request for information and of its right to submit arguments to this office as to why the 
requested information shouldliotbe released to therequestor. See Gov't Code $552.305(d); 
see also Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305 
pennits governmental body to rely on interested third party to raise and explain applicability 
of exception in the Act in certain circumstances). We have considered the exception you 
claim and reviewed the submitted infomiation. 

Section 552.104 excepts from disclosiire "information that, ifreleased, would give advantage 
to a competitor or bidder." The purpose of section 552.104 is to protect a governmental 
body's interests in competitive situations, typically in the context of competitive bidding. 
See Open Records Decision No. 592 (1991). A govcrnmcntal body seeking to withhold 
infoinlation from disclosure pursuant to section 552.104 must demonstrate some actual or 
specific hann in aparticular competitive situation; a general allegation that acompetitor will 
gain an uiifair advantage will not suffice. See Open Records Decision No. 541 at 4 ( 1  990) 

Section 552.104 generally does not except inforinatioii relating to co~npctitive bidding after 
a contract has been awarded and executed. See Open Records Decision No. 541 (1990). 
I-iowever, this office has determined that in some circumstances, section 552.104 may apply 
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to information pertaining to an executed contract where the governmental body solicits bids 
for the same or similar goods or services on a reculring basis. See icl at 5. You inform us 
that the requested information relates to an existing contract with J.P. Morgan Chase that 
does not expire until 2008. You explain that the city may terminate this contract at will with 
fifteen days notice and argue that "the requested information may still be recent and relevant 
enough to give a prospective bidder an unfair competitive advantage." Afier review of your 
arguments, we find you have not established that the city has an ongoing competitive interest 
that would be harmed by release of the infomiation at issue. Further, we find that because 
costs and circumstances would change for future contracts, the assertion that release of the 
requested information might give a competitor an unfair advantage in bidding on possible 
future contracts is too speculative. See Open Records Decision No. 509 at 5 (1988). 
Accordingly, we conclude that you have not demonstrated that public release of the 
infonuation at issue would cause specific harm to the city's interests in a particular 
competitive bidding situation. Therefore, the city may not withhold the information at issue 
from pnblic disclosure under section 552.104 of the Government Code. 

We next note that an interested third party is allowed ten business days after the date of its . . 
receipt of the governmental body's notice under section 552.305(d) to submit its reasons, if 
any, as to why requested information relating to it should be withheld from disclosure. See . . - 
Gov't Code 555.305(d)(2)(~). As of the date of this letter, J.P. Morgan Chase has not 
submitted to this office any reasons explairii~ig why the requested information should not be 
released. We thus have no basis for concluding that any portion of the submitted information 
constitutes PI-oprietary infomiation of that company, and the city may not witlihold any 
portion of the submitted information oil that basis. See Open Records Decision Nos. 661 
at 5-6 (1999) (to prevent disclosure ofcommercial or financial infomiation, party must show 
by specific factual evidence, not conclusoly or generalized allegations, that release of 
requested information would cause that party substantial competitive harm), 552 at 5 (1990) 
(pafly must establishpritnaj~cie case that information is trade secret), 542 at 3 (1990). 

Finally, we note that some of the subirlitted infonnation is excepted under section 552.136 
of the Goveinment Code. Section 552.136(b) states that "[nlotwithstanding any other 
provision of this chapter, a credit card, debit card, charge card, or access device number that 
is collected, assembled, or mailitailled by or for a govemrneiltal body is confidetitial." The 
city must withhold the bank account nui~lbers we have marked under scction 552.136. The 
city tnust release the remaining info~mation to the rccjilestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circurnstanccs. 

This ruling 11-izgcrs important deadlines regarding the rights and responsibilities of the 
go~~ernn~eiital body and of the requestor. For cxaii~ple, govern~lrental bodies are prohibited 
fioni asking the attorney general to reconsider this ruling. Gov't Code \$ 552.301 (1). If the 
governmental body wants to challenge this ruling; the governmental body must appeal by 
filing suit in Travis County within 30 ca1eiida1-days. //I. 3 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within I0 calendar days. 
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Icl. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
govemmental body does not comply with it, then both the requestor and the attomey general 
have the right to file suit against the govemmental body to enforce this ruling. Id. 
5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attol-ney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.3215(e). 

If this nriing requires or permits the govemmental body to withhold all or some of the 
requested information, the requestor can appeal that decisio11 by suing the governmental 
body. Id. 5 552.321(a); Texcrs Dep't oflurrh. Safetj, 1: Crllhrecztk, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the gove~nmental body, the requestor, or any other person has questions or comments 
about this mling, they may contact our office. We note that a third party may challenge this 
ruling by filing suit seeking to withhold information from a 1-equestor. Gov't Code 
5 552.325, Although there is no statutory deadline for contacting us, the attomey general 
prefers to receive any comments within 10 calendar days ofthe date of this ruling. 

Sincerely, 

Ope11 Records Division 
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Enc. Submitted documents 

c: Sibit Stewart 
Wachovia Bank, N.A. 
98 San Jacinto Boulevard, Suite 850 
Austin, Texas 78701 
(w10 enclosures) 

Lamell Camus 
J.P. Morgan Chase 
22 1 W. hth Street, Floor 2 
Austin, Texas 78701-3400 
(wio enclosures) 


