
ATTORNEY GENERAL OF TEXAS 
. -. . 

G R E G  A B B O T T  

Jznuary 12,2007 

Ms. Cheryl D. Hole 
Assistant Criminal District Attorney 
Criminal District Attorney's Office 
Hidalgo County 
100 N. Closner 
Rooni 303 
Edinburg, Texas 78539 

Dear Ms. Hole: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Yo~lrrequest was 
assigned ID#269 127. 

Hidalgo County (the "county") received arequest for (1) the personnel files pertaining to two 
named individuals over a particular period of time, (2) specified infonnation regarding the 
individuals' employment, and (3) any and all cell phone records by the named individuals 
that were billed to the co~u~ity and the cases pertaining to these records. You state that you 
will pro\-ide some responsive inforn~ation to the requestor. You also state that there is no 
inforruation responsive to a portion o r  the request.' You claim that the s~ibmitted 
inforinatiorl is excepted from disclosure under sections 552.101 and 552.102 of the 
Government Code. U7c have coilsidered the exceptions you claim and reviewed the 
submitted infomlation 

Scctiorl 552.101 oftlie Government Code exce~ t s  fro111 disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code jj 552.101. This section encompasses information protected by other statutes. 

'We notc the Act does not require a govemiilental body to disclose iiiforn~~tioii that did notexist when 
ihc reijusst hi- information 11.3 received. Ei'o,~. O)~f~oriunilie.~ ise~,.  Carp, v .  Biistomii~zre, 562 S.W.2d 266 

, . 
(Tex.App.-Sail Anioilio 1974. writ dism'd); Open 1Zecords DecisionUo. 452 at 3 (1986). 
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Section 552.101 encompasses the Medical Practice Act (the "MPA"), subtitle B of title 3 of 
the Occupations Code. Section 159.002 of the MPA provides the following: 

(b) A record of the identity, diaLmosis, evaluation, or treatment of a patient 
by aphysieian that is created or maintained by aphysician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential conimunication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code 5 159.002(b), (c). The medical records must be released upon the patient's 
signed, written consent, provided that the consent specifics (1) the information to be covered 
by the release, (2) reasons or purposes for the release, and (3) the person to whom the 
information is to be released. Occ. Code $5 159.004, 159.005. Section 159.002(c) also 
requires that any subsequent release of medical records be consistent with the purposes for 
which the governmental body obtained the records. Open Records Decision No. 565 at 7 
(1990). Medical records may be released only as provided under the MPA. Open Records 
Decision No. 598 (1991). Upoii review, we agree that Exhibit 2A contains information 
subject to section 552.101 ofthe Govem~nient Code in conjunction with the MPA. Thus, the 
county may only release the infomation in Exhibit 2A in accordance with the MPA. 

Section 552.101 of the Goveniment Code also encompasses the doctrine of common-law 
privacy. Section 552.102 of the Goveniment Code excepts from public disclosure 
"infonnation in a personnel file, the disclos~ire of which would constitute a clearly 
unwa~ranted invasion of personal privacy[.]" Gov't Codc 5 552.1 02(a). Section 552.102 is 
applicable to information that relates to pnhlic officials and employees. See Open Records 
Decision No. 327 at 2 (1982) (anything relating to employee's employment and its terms 
constitutes infonilation relevant to person's elnploymcnt relationship and is part of 
employee's personncl file). In II~ihert v. tlcrrie-Hnrtks Texiis Neivspirpers, 652 S. W.2d 546 
(Tex. App.-Austin 1983, writ ref d n.r.c.), the court ruled that the test to be applied to 
infonilation clainied to be protected under section 552.1 02 is the same as the test formulated 
by the Texas Supreme Court in it?a'zi.rtrinl i;bzo?iiiirioiz 1'. Te,riis In~l~utriiil Accideizt Baud 
for infonnation claimed to be protected under the doctrine of common-law privacy as 
iticorporatcd by section 552.1 01 of the Goveniment Codc. See Iiriltis. Foz[r~if. v. Te,x. Inrlzis. 
Accider~t Btl., 540 S.W.2d 658: 683-685 (Tcx. 1976). Accordingly, wc will consider your 
section 552.102 claim in the context of the doctrine of common-law privacy under 
section 552.101 of the Gove~nmcnt Code. 

For information to be protectcd by common-law privacy it must meet the criteria set out in 
Itrdztsiriill Foiirriicltioii. The Irldzotricil Fozir~tliltior~ court stated that infor~uation is exccpted 
from disclosl~rc if ( I)  the i~ifoi~iiation contains highly intimate or embarrassing hcts, the 
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release of ~vhich would be highly objectionable to a reasonable person, and (2) the 
information is not of legitimate concern to the public. 540 S.W.2d at 685. The type of 
information considered intimate and embarrassing by the Texas Supreme Court in I~zdusrrial 
Fot~nrlation included infonilation relating to sexual assault, pregnancy, mental or physical 
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders, 
attempted suicide, and injuries to sexual organs. Id. at 683. Additionally, this office has 
found that some kinds of medical infomiation or info~~iiation indicating disabilities or 
specific illnesses are excepted from required public disclosure under conin~on-law privacy. 
See Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related 
stress), 455 (1 987) (prescription drugs, illnesses, operations, and physical handicaps). Based 
on your arg~iments atid our review, we find that the submitted information contains 
infonnation that is considered highly intimate or embarrassing and is not of legitimate 
concern to the public. Accordingly, the county must withhold the information we have 
marked under sections 552.101 and 552.102 of the Gover~iment Code in conjunction with 
common-law privacy. However, the county has failed to demonstrate that the remaining 
information is highly intimate and of no legitimate concern to the public for common-law 
purposes. This office has fo~ind that the public has a legitimate interest in information that 
relates to public eniploynient and public employees. See Open Records Decision Nos. 470 
(1 987) (public employee's job performance does not generally constitute employee's private 
affairs), 455 (1 987) (public employee's job performance or abilities generally not protected 
by privacy), 444 (1 986) (public has legitimate interest in knowing reasons for dismissal, 
demotion, promotion, or resignation of public employee), 423 at 2 (1984) (scope of public 
employee privacy is narrow). Consequently, no portion of the remaining infonnation may 
be withheld on this basis. 

We note that soiiie of the remaining information is excepted under section 552.1 17 o f  the 
Government Code.> Section 552.1 17(a)(l) excepts from disclosure the current and former 
lionie addresses and telephone numbers, social security numbers, and family member 
infonnation of current or former officials or employees of a governmental body who request 
that this information be kept confidential under section 552.024 of the Government Code. 
Gov't Code 5 552.1 17. \Vltetlier information is protected by section 552.1 17(a)(l) must be 
determiried at the time the I-equest for i t  is made. See Open Records Decision No. 530 at 5 
(1989). The county ni~ist witl~hold tlie information we have marked under section 
552.1 17(a)(l) of the Government Code if it pertains to a current or former employee ofthe 
county who elected, prior to the county's receipt of the request for information, to keep such 
information confidential. Such infomiationmay not be withheld ifthe individual at issue did 
not malcc a timely election. 

Regardless of ~\~lietlicr section 552.1 17 applies, tlie social security number in the reniaining 
infomiation is confidential under section 552.147 oftlie Government Code, which provides 

I lie Office oftlie Atioriie~ Feneial \t ill raise rnn~rdatoryexceptions onbehalf of a ro\e~nmentai  bodv. - 
but ordii~arily \vill not raise other esceptions. Open Records Decision Nos. 481 (19871, 480 (1067), 470 
( I  087). 



Ms. Cheryl D. Hole - Page 4 

that "[tlhe social security number of a living person is excepted from" required public 
disclosure under the Act. Gov't Code 5 552.147. Accordingly, the county must withhold 
the social security number we have marked pursuant to section 552.147 of the Government 
Code. 

In summary, the county may only disclose the medical records we have marked in 
accordance with the access provisions of the MPA. The county must u-ithhold the 
information we have marked pursuant to sections 552.101 and 552.102 of the Government 
Code in conjunction with common-law privacy. The county must withhold the information 
niarked under section 552.1 17 of the Government Code if the employee at issue timely 
elected to withhold that information. Regardless of whether section 552.117 applies, the 
county must withhold the social secnrity number we have marked pursuant to section 
552.147 of the Government Code. The remaining information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the riglits and responsibilities of the 
governmental body and of the requestor. For example, govemmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge tliis d i n g ,  the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Icl. 5 552.324(b). In order to get the fill1 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body docs not appeal tliis ruling and the 
governmental body does not eoniply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.32l(a). 

If this ruling reqnires the governmental body to release all or part of the requested 
infon~~ation, the governmental body is responsible for taking thc ncxt step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govenimental body 
will either release the public records promptly pnrsuant to section 552.221(a) of the 
Govemnlcnt Code or file a lawsuit challeiiging tliis ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Go\~cmment Hotline, toll 
free, at (877) 673-6839. The requestor niay also file a eon~plaint with thc district or corinty 
attorney. Id. 6 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, tlic requestor can appeal tliat decision by suing the governmental 
body. Id. 5 552.32l(a); Te.xr~s Dep't of PEII). .Yr$ety 11. Gilhrecztll, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 
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Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must he directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Holly R. Davis 
Assistant Attorney General 
Open Records Division 

Ref: lD# 269127 

Enc. Submitted documents 

c: Ms. Noelia Gonzalez 
101 South 35'h Street 
McAllen, Texas 78501 
(wlo enclosures) 


