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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 12, 2007

Ms. Stacy C. Ferguson

Escamilla & Poneck, Inc.

For Skidmore-Tynan Independent School District
P.O. Box 200

San Antonio, Texas 78205

OR2007-00521
Dear Ms. Ferguson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act {the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 269274,

The Skidmore-Tynan Independent School Distriet (the “district”), which you represent,
received a request for the “board book as presented to the Public and Board of Trustees on
October 9, 2006.”" You state that some of the requested information has been released, but
claim that some of the submitted information is excepted from disclosure under
sections 552.101, 552.102, 552.114, and 552.117 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

We first note that the United States Department of Education Family Policy Compliance
Office (the “DOE”) recently informed this office that the Family Educational Rights and
Privacy Act (“FERPA™), 20 U.S.C. § 1232(a), does not permit state and local educational
authorities to disclose to this office, without parental consent, unredacted, personally
identifiable information contained in education records for the purpose of our review in the

"We note that the requestor represents a parent whose information is at issue in the submitted
information.
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open records ruling process under the Act” Consequently, state and local educational
authorities that receive a request for education records from a member of the public under
the PIA must not submit education records to this office in unredacted form, that is, in a form
in which “personally identifiable mformation” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information™). You have submitted, among other things, redacted
and unredacted education records for our review. Because our office is prohibited from
reviewing these education records to deternyine whether appropriate redactions under FERPA
have been made, we will not address the applicability of FERPA to any of the submutted
records. Such determinations under FERPA must be made by the educational authority in
possession of the education records.” We will, however, address the applicability of the
remaining claimed exceptions to the submitted information.

We next note that you have redacted information in the submitted transcript. You do not
assert, nor does our review of our records indicate, that you have been authorized to withhold
any such information without seeking a ruling from this office. See Gov’'t Code
§ 552.301(a); Open Records Decision 673 (2000). Because we can discern the nature of the
information that has been redacted, being deprived of this information does not inhibit our
ability to make a rujing in this instance. Nevertheless, be advised thaf a failure to provide
this office with requested information generally deprives us of the ability fo determine
whether information may be withheld and leaves this office with no zalternative other than
ordering that the redacted information be released. See Gov’t Code §§ 552.301(e)(1)(D)
(governmental body must provide this office with copy of “specific information requested”
or representative sample), 552.302.

We must also address the applicability of section 552.007 of the Government Code to the
requested information. You inform us that the submitted information was previously made
available to the public in ifs entirety. Section 552.007 provides that if a governmental body
voluntarily releases information to any member of the public, the governmental body may
not withhold such information from further disclosure unless its public release is expressly
prohibited by law. See Gov't Code 552.007; Open Records Decision No. 518 at 3 (1989);
see also Open Records Decision No, 400 (1983) (governmental body may waive right to
claim permissive exceptions to disclosure under the Act, but it may not disclose information
made confidential by law). Sectiens 552.101,552.102, and 552.117 of the Government Code
protect information that is confidential by law; therefore, we wiil address whether the
submitted information is excepted under those sections.

A copy of this letter may be found on the Office of the Attorney General’'s website:
hitp:/hwww oag.state bous/opinopen/og_resources.shimi.

In the future, if the district does obtain parental consent to sebmit unredacted education records and
the district seeks & ruling from this office on the proper redaction of those education records in compliance with
FERPA, we wili rule accordingly.
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Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision,” This section encompasses
information protected by other statutes. Section 551.104(c) of the Government Code
provides that “[t]he certified agenda or tape of a closed meeting is available for public
inspection and copying only under a court order issued under Subsection (b)(3).”” Thus, such
information cannot be released to a member of the public in response to an open records
request.  See Open Records Decision No. 495 (1988). You argue that because the
information at issue in the submitted documents is found in a certified agenda of a closed
board meeting and was discussed during that closed meeting, it is therefore confidential
under section 551.104. However, records discussed or created in a closed meeting, other
than a certified agenda or tape recording, are not made confidential by chapter 551 of the
Government Code. See, e.g., Open Records Decision Nos. 605 at 2-3 (1992) (section
551.074 does not authorize governmental body to withhold names of applicants for public
employment who were discussed in executive session), 485 at 9-10 (1987) {investigative
report not excepted from disclosure simply by virtue of its having been considered in
executive session). Because the requested information does not include a certified agenda
or tape recording of a closed meeting, chapter 551 is inapplicable here; therefore, the
submitted information may not be withheld under section 552.101 of the Government Code
on that ground.

Section 552.101 also encompasses information protected by common-law privacy.
Section 552.102 of the Government Code excepts from disclosure “information in a
personne] file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’'t Code § 552.102(a). In Hubertv. Harte-Hanks Texas Newspapers,
652 8. W.2d 546 (Tex. App.—~Austin 1983, writ ref’d n.r.e.), the court ruled that the test to be
applied to information claimed to be protected under section 552.102 is the same as the test
tormulated by the Texas Supreme Court in fadustrial Foundation v. Texas Industrial
Accident Board, 540 S.W.2d 668 (Tex. 1976) for information claimed to be protected under
the doctrine of common-law privacy as incorporated by section 552.101. Accordingly, we
address the board’s section 552.102 claim in conjunction with its common-law privacy claim
under section 552.101 of the Government Code.

In Industrial Foundation, the Texas Supreme Court stated that information is excepted from
disclosure that (1) contains highly intimate or embarrassing facts the publication of which
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to
the public. /ndus. Found., 540 S.W.2d at 685. The types of information considered intimate
and embarrassing by the Texas Supreme Court in [ndustrial Foundation ncluded
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
imjuries to sexual organs. Id. at 683. This office has found that the following types of
information are excepted from required public disclosure under common-law privacy: some
kinds of medical information or information indicating disabilities or specific ilinesses, see
Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
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stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps);
personal financial information not relating to the financial transaction between an individual
and a governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990); and
identities of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393
(1983), 339 (1982). But this office has found that the public has a legitimate interest in
information relating to employees of governmental bodies and their employment
qualifications and job performance. See Open Records Decision Nos. 562 at 10 (1990), 542
at 5 (1990); see also Open Records Decision No. 423 at 2 (1984) (scope of public employee
privacy is narrow). The mformation at issue 1s not highly intimate or embarrassing, and it
is of legitimate public interest; therefore, the district may not withhold any of the submitted
information under section 552.101 in conjunction with common-law privacy.

You assert that a transcript in the submitted information is excepted under section 552.102(b)
ofthe Government Code. Section 552.102(b} excepts from disclosure all information from
transcripts of professional public school employees other than the employee’s name, the
courses taken, and the degree obtained. Gov’t Code § 552.102(b); Open Records Decision
No. 526 (1989). Thus, with the exception of the employee’s name, courses taken, and degree
obtained, we agree that the district must withhold the submitted transcript that you have
marked pursuant to section 552.102¢b).

You assert that some of the submitted information may be excepted under section 552,117
of the Government Code. Section 552.117(a)(1) excepts from disclosure the current and
former home addresses and telephone numbers, social security numbers, and family member
mformation of current or former officials or employees of'a governmental body who request
that this information be kept confidential under section 552.024 of the Government Code.
But an individual’s personal post office box number is not a “home address” for purposes
of section 552.117, and therefore may not be withheld under section 552.117. See Open
Records Decision No. 0622 at 4 (1994) (purpose of section 552,117 1s to protect public
employees from being harassed at home); see a/so Open Records Decision No. 658 at 4
(1998) (statutory confidentiality provision must be express and cannot be implied). Whether
mformation is protected by section 552.117(a)(1) must be determined at the time the request
for it is made. See Open Records Decision No. 530 at 5 (1989), Pursuant to section
552.117(a)(1), the district must withhold this personal information that pertains to a current
or former employee of the district who elected, prior to the district’s receipt of the request
for information, to keep such information confidential. Such information may not be
withheld for individuals who did not make a timely election. Therefore, the district must
withhold the information we have marked under section 552.117 if it pertains to a current or
former employec of the district who timely elected to keep that information confidential.

Finally, we note that some of the materials at issue may be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Attorney General Opinion IM-672 (1987). A
governmental body must allow nspection of copyrighted materials unless an exception
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applies to the information. /4. If a member of the public wishes to make copies of
copyrighted matentals, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 (1990).

To conclude, the district must withhold the transcript marked under section 552.102(b), with
the exception of the employee’s name, courses taken, and degree obtained. The district must
also withhold the information marked under section 552.117 if it pertains to a current or
former district employee who timely elected to keep that information confidential. The
district must release the remaining information, but any copyrighted information may only
be released in accordance with copyright law. This ruling does not address the applhicability
of FERPA to the submitted information. Should the district determine that all or portions of
the submitted information consists of “education records” that must be withheld under
FERPA, the district must dispose of that information in accordance with FERPA, rather than
the Act.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. [d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Jd. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. /d.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon recetving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuif challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. [d. § 552.3215(e).



Ms. Stacy C. Ferguson - Page 6

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. 1d. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attomey General at (512) 475-2497.

If the governmental body, the requestor, or any other person has guestions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Ja
Asgistant Attorney General
Open Records Division

JLCww

Ref: ID# 269274

Enc. Submitted documents

c Mr. Sid Arismendez
P.O. Box 4071

Beeville, Texas 78102
(w/o enclosures)



