
Ar I ORNP,Y GENEIIAI, or; TEXAS 
G I I C G  A B B O I T  

January 18,2007 

Mr. David C. Newell 
Assistant County Attorney 
Fort Bend County 
301 Jackson Street. Suite 728 
Richmond, Texas 77469-3 108 

Dear Mr. Newell: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 269287. 

The Fort Bend County Emergency Medical Service (the "county") received arequest for "any 
and all itiformation, records, reports, incident slips, or other documents pertaining to any 
calls, medical or otherwise" at four specified addresses from January I, 2003 to the present. 
You claim that the requested information is excepted from disclosure under section 552.101 
of the Government Code. We have considered the exception you claim and reviewed the 
submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.101. This section encompasses information protected by other statutes. You 
claim that the Health Insurance Portability and Accountability Act of 1996 ("HIPAA"), 42 
U.S.C. $8 1320d- 1320d-8, governs the submitted information. At the direction of Congress, 
the Secretary of Health and Human Services ("HHS") promulgated regulations setting 
privacy standards for medical records, which HHS issued as the Federal Standards for 
Privacy of Individually IdentifiableHealth Information. SeeHealth Insurance Portability and 
Accountability Act of 1996.42 U.S.C. 5 1320d-2 (Supp. IV 1998) (historical & statutory 
note); Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. 
Pts. 160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). 
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These standards govern the releasability of protected health information by a covered entity. 
See 45 C.F.R. pts. 160, 164. Under these staildards, a covered entity may not use or disclose 
protected health information, excepted as provided by parts 160 and 164 of the Code of 
Federal Regulations. 45 C.F.R. 8 164.502(a). 

This office addressed the interplay of the Privacy Rule and the Act i n  Open Records Decision 
No. 681 (2004). In that decision, we noted that section 164.512 of title 45 of the Code of 
Federal Regulations provides that a covered entity may use or disclose protected health 
information to the extent that such use or disc1osui.e is required by law and the use or 
disclosure complies with and is limited to the relevant requirements of such law. See 45 
C.F.R. § 164.512(a)(i). We further- noted that the Act "is a mandate in Texas law that 
compels Texas governmental bodies to disclose information to the public." See Open 
Records Decision No. 681 at 8 (2004); see also Gov't Code $5 552.002, .003, ,021. We 
therefore held that the disclosures under the Act come within section 164.512(a). 
Consequently, the Privacy Rule does not make information confidential for the purpose of 
section 552.101 of the Governmeilt Code. Open Records Decision No. 68 1 at 9 (2004); see 
also Open Records Decision No. 478 (1987) (as general rule, statutory confidentiality 
requires express language making informatiori confidential). Because the Privacy Rule does 
not make confidential info]-mation that is subject to disclosure under the Act, the county may 
withhold requested protected health information from the public only if an exceptio~l in 
subchapter C of the Act applies. 

You also argue that the submitted information is confidential under section 552.101 in 
conjunction with the Medical Practice Act ("MPA), subtitle B of title 3 of the Occupations 
Code. Section 159.002 of the MPA provides in pertinent part: 

(a) A cominunication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by aphysician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code 5 159.002(a), (b), (c). This office has concluded that the protection afforded by 
section 159.002 extends only to records created by either aphysician or someone under the 
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supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). We note that the submitted information in this case was not created by a physician 
or by someone under the supervision of a physician. Thus, we conclude that the county nlay 
not withhold this information pursuant to the MPA. 

We note, however, that as emergency medical services ("EMS") records, the submitted 
information is subject to chapter 773 of the Health and Safety Code. Section 773.091 of the 
tfealth and Safety Code provides in relevant part: 

(b) Records of the identity, evaluation, or treatment of a patient by 
emergency medical services personnel or by a physician providing medical 
supervision that are created by the emergency medical services personnel or 
physician or maintained by an emergency medical services provider are 
confidential arid privileged and may not be disclosed except as provided by 
this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of i ~ ~ j u r y  or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code $ 773.091(b), (g). You state that the submitted information falls 
within the parameters of the EMS Act. Upon review, we agree that section 773.091 is 
applicable to the submitted information. You further state that it does not appear that any 
of the exceptions to confidentiality set forth in section 773.092 of the Health and Safety Code 
apply in this instance. Accordingly, with the exception of information subject to 
section 773.091(g) which must be released, we conclude that the county must withhold the 
submitted inforrnation under section 552.101 of the Government Code in conjunction with 
section 773.091 of the Health and Safety Code. 

You claim that some of the remaining information is excepted under section 552.101 of the 
Government Code in conjunction with common-law privacy. The common-law right of 
privacy protects information that is 1) highly int~mate or embarrassing, such that its release 
would be highly objectionable to a reasonable person, and 2) not of legitimate concern to the 
public. Irzdus. Fourzd. v. Tex. I I Z ~ L ~ S .  AccidentBd., 540 S.W.2d 668 (Tex. 1976). This office 
has found that some kinds of medical information or information indicating disabilities or 
specific illnesses are excepted from required public disclosure under common-law privacy. 
See Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related 
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps). Upon 
review, however, we find that the county has not demonstrated that any of the remaining 
information is protected by common-law privacy. Accordingly, none of this information may 
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be withhcld under sectlon 552.101 of the Government Code in co~~junction with cornmon- 
law privac)!. 

In summary, with the exception of information subject to section 773.091(g), which rnust be 
released, we conclude that the county must withhold the submitted information under 
section 552.101 of the Government Code in coi~junction with section 773.091 of the Health 
and Safety Code. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
froin asking the attorney general to reconsider this ntling. Gov't Code 8 552.301(1). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30calendar days. Id. 5 552.324(h). In order to get the full 
benefit of sucii an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon recei\ring this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 8 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.32l(a); Texas Dep't of Pub. Sufet)~ 11. Gilht-eath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992. no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 
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If the governmental body. the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerelv. 

A ~ ~ ( L . s .  ship; 
Assistant Attorney General 
Open Records Division 

Ref: ID# 269287 

Enc. Submitted documents 

c: Ren6e Mathew 
3122 Old Masters Drive 
Sugar Land, Texas 77479 
(wlo enclosures) 


