
G R E G  A B B O T ?  

January 18,2007 

Mr. Robert E. Hager 
Nichols, Jackson, Dillard, Hager & Smith, L.L.P. 
1800 Lincoln Plaza 
500 North Akard 
Dallas, Texas 75201 

Dear Mr. Hager: 

You ask whether certain information is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 269364. 

The City of The Colony (the "city"), which you represent, received a request for nineteen 
categories ofinfornlationpertaining to the city's wastewater life station that is near the Texas 
Legends Golf Center. You claim that the requested information is excepted from disclosure 
under section 552.103 of the Government Code. We have considered the exception you 
claim and reviewed the submitted information.' We have also considered comments 
submitted by the requestor. See Cov't Code 5 552.304 (providing that interested party may 
submit comments stating why inforn~ation should or should not be released). 

Initially, we note that portions of the submitted information are subject to section 552.022 
of the Government Code, which providcs in pertinent part as follows: 

I We assume that the "representative sample" of records submitted to this office is tmly representative 
of the requested records as a wvhole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substar~tially different types of information than that submitted to this 
office. 
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(a) Without limiting the anioliilt or kind of information that is public 
information under this chapter, the following categories of information are 
public information and not excepted from required disclosure tinder this 
chapter unless they are expressly confidelitial under other law: 

(1) a completed report, audit, evaluation, or investigation 
made of, for, or by a governmental body, except as provided 
by Section 552.108[.] 

Icl. 5 552.022(a)(l). The s~ibmitted information includes a completed iiivestigation of the 
city and a completed report made by the city. Consequently, unless this information is 
excepted from disclosure ~tnder section 552.108 of the Government Code or expressly 
confidential under other law, it must be released to the requestor. Although you raise section 
552.103 for this information, we note that this section is a discretionary exception to public 
disclosure that protects the governmental body's interests and may be waived. See Dnlicls 
Area Rapid Trcirzsit 1,. Dcrlliis hlorriir~g Nei.trs, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 
1999, no pet.) (governmental body niay waive section 552.103); Open Records Decision 
No. 542 at 4 (1990) (statutory predecessor to section 552.103 inay be waived). Therefore, 
the city may not withhold the coinpleted investigation or report, which we have marked, 
pursuant to section 552.1 03 of the Gover~i~nent Code. As you raise no other exceptions to 
disclosure and the information is not otherwise confidential, this information must be 
released to the requestor. 

Now we turn to your arguments regarding the remaining submitted information. Section 
552.103 of the Govel-nment Code provides in relevant part: 

(a) Iilfonnation is excepted from [required public disclos~~rc] if it is 
informatioil relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a govenimental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public irlfor~nation for 
access to or duplication of the information. 

Gov't Code 5 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this b~irden is a showing that (1) litigation was 
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pending or reasonably anticipated on the date the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Ufzi~,. of Tex. Low 
Sciz. v. Tex, Legal Foilrid., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Hecrrrl 
v. Iforiston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houstoii [lst  Dist.] 1984, writ r e f  d 
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body lnust meet both 
prongs of this test for info~mation to be excepted under section 552.103(a). 

To establish that litigation is reasonably anticipated, a governmental body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1 986). Whether litigation is reasonably 
anticipated must be determined on a ease-by-case basis. Id. 111 Open Records Decision 
No. 638 (1996), this office stated that, wlieli a gove~nmental body receives a liotice of claini 
letter, it can meet its burden of showing that litigation is reasonably anticipated by 

- - representing that the notice of claini letter is in conipliance with the requirements of the 
Texas Tort Claims Act ("TTCA), Civ. Prac. & Rem. Code, ch. 101, or an applicable 
municipal ordinance. If a governmental body does not make this representation, the claim 
letter is a factor that this office will consider in determining whether a governmental body 
has established that litigation is reasonably anticipated based 011 the totality of the 
circumstances. 

In this instance, yo~i  state that tlie city anticipates litigation "based on the letter addressed to 
Mr. Dale Clieathani, City Manager ofthe [city], from [therequestor] dated October23,2006, 
and tlie Tort Claim forms attached thereto." The documents reflect, and you acknowledge, 
however, that the claim letter was dated October 23, 2006 and was not received by tile city 
until October 24,2006. You f~~r ther  acknowledge that the city received the present request 
for inrormation on October 23,2006. Thus, we find that you have failed to demonstrate that 
the city reasonably anticipated litigation when it received the instant request for information. 
See Gov't Code 5 552.103(c) (govenimental body must demonstrate that litigation was 
pending or reasonably anticipated on or before the date it received request for information). 
Accordingly, the city may not withhold ally of the remaining information under section 
552.103. 

Next, we note that portions of the remaining infomiation are excepted from disclos~ire under 
section 552.137 of the Government Code. Section 552.137 excepts from public disclosure 
certain e-mail addresses of members of the p~iblie that are provided for the purpose of 
communicating electronically with a governmental body, unless the individual to whom the 
e-mail address belongs has affirmatively consented to its p~tblic disclosure. Id. 5 552.137. 
Section 552.137 is not applicable to an institutional e-mail address, an Internet website 
address, or an e-mail address that a governmental entity maintains for one of its officials or 
employees. The e-mail addresses we have marked does not appear to be of a type 
specifically excluded by section 552.137(c). Thus, the city must lvithhold the marked e-mail 
addresses under section 552.137 unless the owner of the email addresses has affirmatively 
consented to their release. See id. 5 552.137(b). 
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In summary, the city must withhold the marked e-mail addresses under section 552.137 of 
the Government Code, unless the owner of the email address has affirmatively consented to 
their release. The remaining s~~btnitted information rnust be released to the requestor. 

This letter ruling is limited to the partic~ilar records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
deternii~lation regarding any other records or any other circumstances. 

This ruling triggers itnportant deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this niling. Gov't Code 5 552.301(fl. If the 
governmental body wants to challenge this n~ling, the governniental body must appeal by 
filing sttit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file s~tit  within 10 calendar days. 
Iil. 5 552.353(b)(3), (c). If the governmevital body does not appeal this ruling and the 
governmental body does not cotrrply with it, then both the requestor and the attorney 
general have the right to file stlit against the governmental body to enforce this ruling. 
Id. $ 552.32l(a). 

If this niling requires the govenime~rtal body to release all or part of tlie requested 
information, the govemtnental body is responsible for taking the next step. Based on the 
statute, the attorney general expects tliat, upon receiving this ruling, the governmental body 
will either release the p~tblic records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. IT the governmental body fails to do one of these things, then the 
requestor should report that failure to tlie attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or co~tnty 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of tile 
requested information, the requestor can appeal that decision by suing the governmental 
body. Icl. 5 552.321(a); Te.xns Dep't o jP~rh .  Srgety v. Giihreritiz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. Ifrecords are releascd in compliat~ce with this ruling, he 
sure that all charges for the inforn~ation are at or below the legal amounts. Questions or 
complaints about over-charging tirust be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this riling, they may contact our office. Although there is no statutory deadline for 
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contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Shclli Egger 
Assistant Attorney General 
Open Records Division 

Ref: ID#269364 

Enc. Submitted documents 

c: Mr. Ray L. Vela 
Anderson, Bums & Vela, L.L.P 
81 11 LBJ Freeway, Snite 480 
Dallas, Texas 75251 
(W/O enclosures) 


