
ATTORNEY GENERAL OF TEXAS 
-. -- - 

G R E G  A B B O T T  

Ms. Janis Kennedy Hampton 
Assistant City Attorney 
City of Bryan 
P.O. Box 1000 
Bryan, Texas 77805 

Dear Ms. Hampton: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of tlie Governinent Code. Your request was 
assigned ID# 269729. 

The City of Bryan (the "city") received a request for "all documentation [and] records 
associated [witli] RFQ 06-092, including contracts, award notifications, consultant 
submissions, interview notes, [and] scoringievaluatioii criteria." You infom~ us that the city 
has released most of the responsive information. Yoii have subn~itted other information 
contained in the proposals that you clain? is excepted from disclosure under sections 552.101 
and 552.107 of the Government Code. You also believe that the submitted information 
implicates the proprietary interests of private parties. You notified the third parties of this 
request for inforination and of their right to s~~bnl i t  arguments to this office as to w11y the 
submitted intbrniation should not be released,' We have considered the exceptions you 
claim and have reviewed tlie snbmitted information. 

We note tliat an interested third party is allowed ten business days from the date of its receipt 
of the goveriime~ital body's notice under section 552.305 to submit its reasons, ifany, as to 
why inihnnatio:~ relating to tllat party should not be re1er:sed. See Gov't Code 
$ 552.305(d)(2)(B). As of the date of this decision; this office has received 110 

I Tlie third p:;sties ~iotified by tlie city are tile Eollo\ving: Iiitersa llydro. l i~c.;  Loch\rood, Aodrciifs S: 
Se\vii~nn, Inc.; Pipeline Analysis, L.L.C.; RJK Group, Inc.: and Wade 8: Associates. See Gos't . . 
Code 552.305(d); Open Records Dccision i io.  512 (1990) (statutory psedeccssor to Gov't Code 5 552.305 
pemiittcd goveriiliiental body to rcly on interested third party to raise and explirin appiicllbility of csceptioii to 
disclosiire iiilder cei-taiii ciscun~stances). 
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correspondence from any of the interested third parties. Therefore, there has been no 
demonstration that any of the submitted information is proprietary for the purposes of 
section 552.1 I0 of the Governmetit Code. See Gov't Code 5 552.1 IO(a)-(b); Open Records 
Decision Nos. 552 at 5 (1990), 661 at 5-6 (1999). 

Next, we address the city's claim under section 552.101 of the Government Code. This 
section excepts from public disclosure "information considered to be confidential by law, 
either constitutional, statutory, or by judicial decision." Gov't Code 9 552.101. 
Section 552.101 enconipasses information that another statute makes coiifidential. You raise 
section 552.101 in conjunction with section 252.049 of the Local Goveniment Code, which 
provides as follows: 

(a) Trade secrets and confidential information in competitive sealed bids are 
not open for public inspection. 

(b) If provided in a request for proposals, proposals shall be opened in a 
manner that avoids disclosure of the contents to competing offerors and 
keeps the proposals secret during negotiations. All proposals are open for 
public inspection after the contract is awarded, but trade secrets and 
confidential information in the proposals are not open for public inspection. 

Local Gov't Code $252.049. This statutory provision merely duplicates the protection that 
section 552.1 10 of the Government Code provides to trade secret and commercial or 
financial information. In this instance, there has been no demonstration that any of the 
inforr~iation at issue qitalifies as either a trade secret or as confidential commercial or 
financial illformation for przrposes of section 552.110. See Gov't Code 5 552.1 lO(a)-(b). 
Therefore, the city rnay not withhold any of the information in Exhibit B under 
section 552.101 oftbe Government Code in conjunction with Sectioii 252.049 of the Local 
Government Code. 

You claim that the infonilation submitted in Exhibit D is excepted from disclosure under 
section 552.107(1) of the Govern~iie~it Code, which protects information coming within the 
attorney-client privilege. When asserting tlie attorney-clietit privilege, a goveriimental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 
First, a governniental body must demonstrate that the information constitutes or documents 
a con~munication. Id. at 7. Second, the comniunication must have been made "for the 
pu~pose offacilitating the rendition ofprofessional legal services" to the client governmental 
body. TEX. R. EVIL). 503(b)(l). The privilege does not apply when an attorney or 
representative is involved in sonic capacity other than that of providing or facililating 
professional legal se~vices to the client governmental body. III  re 7i.sns I'iii.iners 111s. 
E.rch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-clietit 
privilege does riot apply if attorney acting in a capacity othcr than that of attorney). 
Govertimental attorneys often act in capacities other than that of professional legal counsel, 
s i~ch as adniinistrators, investigators, or managers. Thus, the mere fact that acommunication 
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involves an attorney for the government does not demonstrate this element. Third, the 
privilege applies only to communications between or among clients, client representatives, 
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(l)(A), (B), (C), (D), (E). Thus, 
a governmental body must inform this office of the identities and capacities of the 
individuals to whom each communication at issue has been made. Lastly,the attorney-client 
privilege applies only to a confidential communication, id. 503(b)(l), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclosure is made in 
furtherance of the rendition of professional legal services to the client or those reasonably 
necessary for the transn~ission of the communicatioir." Id. 503(a)(5). 

Whether a communication meets this definition depends on the intent of the parties involved 
at the time the information was coiiimunicated. Oshor-ize v. Johnson, 954 S.W.2d 180, I84 
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the 
privilege at any time, a governmental body must explain that the confidentiality of a 
communication has been maintained. Section 552.107(1) generally excepts an entire 
communication that is demonstrated to be protected by the attorney-client privilege unless 
otberwise waived by the noveminental body. See Huie v. DeSlzazo. 922 S.W.2d 920,923 - 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 
The city asserts that Exhibit D is a confidential conimunication between an attorney for and 
staff member of the city made for the purpose of rendering professional legal advice. You 
further state that confidentiality of the information has been maintained. Based on these 
representations and our review of the submitted information, we agree that Exhibit D 
consists of a privileged attorney-client communication that the city may withhold under 
section 552.107. 

Finally, we note that some of the submitted information in Exhibit B may be protected by 
copyright. A custodian of public records must comply with the copyright law and is not 
required to furnish copies of records that are copyrighted. Attorney General Opinion 
JM-672 (1987). A governmental body must allow inspection ofcopyrighted materials unless 
an exception applies to the inforniation. Id. If a member ofthe prtblic wishes to rnake copies 
of copyrighted materials, the person must do so unassisted by the governmental body. In 
making copies, tile member of the public assuit1es the duty ofcompliance wit11 the copyright 
law and the risk of a copyright infringemer~t suit. See Open Records Decision No. 550 
(1990). 

In summary, the city may withhold the inforniation in Exhibit D pursuant to section 552.107 
of the Government Code. The inforniation in Exhibit 3 must be released, but any 
inforination protected by copyright must be released in accdrdance with copyright law. 

This letter ruling is limited to the paiticular records at issue in this request and Iilrlited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other cir-ci~mstanccs. 

. . 
This ruling triggers in~port;lnt deadlines regarding the rights and responsibilities of the 
goveniniental body and of the requestor. For exaniple, goveriimental bodies are prohibited 
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from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this nlling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
$ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221Ca) of the 
Government Code or file a lawsuit challenging this niling pursuant to section 552.324 of the 
Goveniment Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or pemiits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pzh. Sa jk f j~  v. GiEbrentf?, 842 S.M1.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
co~nplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the goveinmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Althougli there is no statutory deadline for 
contacting us, the attorney general prefers to receive any commcnts within 10 calendar days 
of the date ofthis ruling. 

Sincerely. 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 269729 

Ene. Submitted documents 

c: Mr. David Koberlein 
133 Carolyns Way 
Buda, Texas 78610 
(w/o enclosures) 

Mr. Bryan P. Duffy 
Interra Hydro, Inc. 
55 12 West Beach 
Austin, Texas 78734 
(wlo enclosures) 

Mr. J. Anthony Boyd, PE 
Lockwood, Andrews & Newman, Inc 
2925 Briarpark Drive 
Houston, Texas 77042-3720 
(wio enclosures) 

iMr. Carl Rogers 
Pipeline Analysis, L.L.C. 
13661 Jupiter Road, Suite 307 
Dallas, Texas 75238 
(wlo enclosures) 

Mr. Hugh Kelso 
RJN Group, 111~. 
12 160 Abrams Road, Suite 400 
Dallas, Texas 75243 
( \ ~ / o  enclosures) 

Mr. Chris Brooks, PE 
Wade Sr Associates 
6701 Brelitwood Stair Road, Suite 100 W 
Fort Wortli, Texas 761 12 
(wlo enclosi~res) 


