
ATTORNEY GENERAL O F  TEXAS 
-- . 

G R E G  A B B O T T  

January 23,2007 

Mr. Joe R. Tanguma 
U'alsh, Anderson, Brown, Schulze & Aldridge, P.C. 
Counsel for Coi~nally Independent School District 
P.O. Box 168046 
Irving, Texas 75016 

Dear Mr. Tanguma: 

You ask whether certain information is subjcct to required public disclosure under the 
P~iblic Information Act (the "Act"), chaptcr 552 ofthe Government Code. Your request was 
assigned ID# 2695 19. 

The Connally Independent School District (the "district"), which you represent, received a 
request for the personnel file of a former district employee. You state that some responsive 
infonilation has been released to the requestor. You claim that some of the remaining 
requested inforniation isexceptedfrom disclos~ireundersections 552.101,552.102,552.117, 
552.130, 552.136, and 552.147 of the Govetnment Code. We have considered the 
exceptions you clairn and reviewed the s~~brnitted information. 

Section 552. I01 excepts from disclosure "infoi-niation considered to be confidential by law, 
either constitutional, statutory, or by judicial decision." Gov't Code $552.101. This section 
encornpasses information made colifidential by other statutes. The submitted information 
contains a W-4 forin. Prior decisious of this office have held that sectioii 6103(a) of title 26 
ofthe United States Code renders tax return infonilation confidential. See Attorney General 
Opinion M-1274 (1978) (tax returns); Open Records Decision Nos. 600 (1992) (W-4 
forms), 226 (1979) (W-2 forms). Tax return iilfornlatiorl is defined as data furnished to or 
collected by the Internal Revenue Service with respect to the deterniination of possible 
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existence of liability of any person under title 26 of the United States Code for any tau. 
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See 26 U.S.C. 4 6103(b). The a'-4 form that we have marked constitutes tax return 
information that must be withheld under section 552.101 of the Government Code in 
conjunction with federal law. 

The submitted informatio~i contains medical records subject to the Medical Practice Act 
("MPA"), chapter 159 of the Occupations Code. Section 552.101 of the Government Code 
also encompasses the IMPA. Section 159.002 of the Occupations Code provides in pertinent 
part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by aphysician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infom~ation from a confidential comn~unication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code 5 159.002 (b), (c). Inforniation that is subject to the MPA includes both medical 
records and iliforrllation obtained from those medical records. See id. 5s 159.002, ,004; 
Open Records Decision No. 598 (1991). This office has concluded that the protection 
afforded by sectioii 159.002 extends only to records created by eithera physician or someone 
under the supervision of a physician. See Open Kccords Decision Nos. 487 (1987), 370 
(1983), 343 (1982). We ha1.e further found that when a file is created as the result of a 
hospital stay, all the documents in the file relating to diagnosis and treatment constitute 
physician-patient communications or "[rlecords of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that are created or maintained by a physician." Open 
Records Decision No. 546 (1990). 

Medical records may be released oiiiy as provided under the MPA. Open Records Decision 
No. 598 (1991). Such records must be released upo:~ the patient's signed, written consent, 
provided that the consent specifies (1) the infon~iiation to be covered by the release, 
(2) reasons or purposes ihr the release, and (3) the person to bvhom the information is to be 
released. Occ. Code $5 159.004, ,005. Sectioll 159.002(c) also req~iires that any subsequent 
release of tuedical records be consistent with the purposes for \vhich the governmental body 
obtained the records. Open Records Decision No. 565 at 7 (1990). We have reviewed the 
riib~iiitted inforn~atio~i and marked the iiiedical records srrbject to the MPA. Absent the 
applicability of a11 MIJA access provisioi?: tlie district must withhold these nxdical records 
pursuant to the MPA. 

You seek to \vitlihold Exhibit VI under section 552.101 in coi~ju~~ction with section 21.355 
of the Education Code, which provides that "[a] docurnent evaliiatin~ the perfor~nance of a . , 
teacher or administrator is confidential." Cduc. Code $ 2 1.355. This office has interpreted 
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section 21.355 to apply to any document that evaluates, as that term is commonly 
understood, the perfonnance of a teacher or an administrator. See Open Records Decision 
No. 643 (1996). In Open Records Decision No. 643, we determined that a "teacher" for 
purposes of section 21.355 means a person who (1) is required to and does in fact hold a 
teaching certificate under subchapter B of chapter 21 of the Education Code or a school 
district teaching perniit under section 2 1.055 and (2) is engaged in the process of teaching, 
as that term is colnmonly defined, at the time of the evaluation. See id. at 4. 

You contend that Exhibit VI constitutes a teacher evaluatioll for purposes of section 2 1.355. 
You also state the teacher at issue held a certificate under chapter 2 1 of the Education Code. 
Upon review, we find that Exhibit VI constitutes an evaluation for purposes of 
section 2 1.355. This informationmust be withheld under section 552.101 ofthe Government 
Code. 

You next assert that Exhibit IV is confidential under section 815.503(a) ofthe Governr~ient 
Code. Section 815.503(a) provides as follows: 

(a) Records of members, annuitants, retirees, beneficiaries, and alternate 
payees under retirement plans administered by the retirelilent system that are 
in the custody of the system or of an administrator, carrier, or other 
governmental agency acting in cooperation with or on behalf of the 
retirement system are confidelitial and not subject to public disclosure, and 
the retirement system is not required to accept or comply witli a request for 
a record or information about a record or to seek an opinion from the attorney 
general, because the records are exempt from the public access provisions of 
[the Act], except as otherwise provided by this section. 

Gov't Code fj 815.503ja). Sectioii 815.503(b) provides in pati that "[tihe retirement syste111 
may release the records. . . to another governmental entity having a legitimate need for the 
information to perfonn the purposes of the retirement system[.]" Id. 815.503(b). 
Section 815.503(c) provides in part that "[t]he records of a member, annuitant, retiree, 
beneficiary, or aiterliate payee remain confidcntial after release to a person as authorized by 
this section." Id. $ 815.503(c). 

You do not indicate to this office that the distr-ict niaintains Exhibit IV as "an administrator, 
carrier, or other goveriiillental agency acting in  coopcratioli with or on behalf of the 
retirement system." Gov't Code 5 815.503(a). We thus are ~ ~ n a b l c  to concludc that the 
infomiatio!l at issue constitutes "[rlecords . . . that are in the custody of the system or of an 
adniinistrator, carrier, or other gover~iniental agency acting in cooperation $vitl: or on behalf 
of the retirement systenl." Id. Therefore, section 81 5.503 does not make the il~fomiation at 
issue confidential, and none of it may bc \vitlilield under section 552.10 I oftlie Government 
Code on this basis. 
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We now turn to your privacy claim. Section 552.102(a) of the Government Code excepts 
from disclosure "information in a personnel file, the disclosure of which would constitute 
a clearly unwarranted invasion of personal privacy." In Hubert v. Harte-Hank.s Texas 
Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ ref  d n.r.e.), the court r~lled 
that the test to be applied to information claimed to be protected under section 552.102(a) 
is the same as the test form~~lated by the Texas Supreme Court in indi4strinl Foundation v. 
Te,ras Inr?rrsfrial Accident Board, 540 S.W.2d 668 (Tex. 1976) for information claimed to 
be protected under the doctrine of com~non law privacy as incorporated by sectioli 552.101. 
Accordingly, we address the district's section 552.102(a) claim in conjunction with its 
common law privacy claim under section 552.101. 

Conin~on-law privacy protects information if (1) the information contains highly intimate 
or embarrassing facts the publication ofwhich ~vould be highly objectionable to a reasonable 
person, and (2) the information is not of legitimate concern to the public. Indtrs. Found. v. 
Te.r. Indlrs. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information 
considered intimate and embarrassing by the Texas Supreme Court in IndusfrialFouniiarion 
included infonnation relating to sexual assault, pregnancy, mental or physical abuse in the 
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted 
suicide, and injuries to sexual organs. 540 S.Mr.2d at 683. In addition, this office has found 
that some kinds of incdical information or information indicating disabilities or specific 
illnesses is protected by common-lawprivacy. See Open Records Decision Kos. 470 (1987) 
(illness from severe emotional and job-related stress), 455 (1987) (prescription drugs, 
illnesses, operations, and physical handicaps). Futihermore, this office has found that 
personal financial information not relating to a financial transaction between an individual 
and a governmental body is generally protecteci by common-law privacy. Open Records 
Decision Nos. 600 (1992) (employee's designation of retiren~ent beneficiary, choice of 
insurancecarrier, election ofoptional coverages, direct deposit authorization, fonils allowing 
employee to allocate pretax compensation to group insurance, health care or dependent 
care), 545 (1990) (deferred compensation information, participation in volrintary investment 
program, election of optional insuralice coverage, mortgage payments, assets, bills, and 
credit history) (1990), 523 (1989) (common-law privacy protects credit reports, financial 
statements, and other personal financial information), 373 (1983) (common-law privacy 
protects assets and income soul-ce information). 

Upon review of the submitted information and your arguments, we agree that some of the 
portions you have nlarkcd under common-law privacy are confidential and must be withheld 
iiiider section 552.101. t fowc~er,  \\.e find that you have failed to explain how any of the 
x:uaiuing portions constitute liighly intimate or enibar~assing information for the purposes 
of common-law privacy. Accordingly, we ha\,e marked the inforriiation that tnust be 
withheld under sections 552.101 and 552.102 in conjunctioii with comnion-law privacy. See 
Open Records Decision Nos. 470 (1987) (public employee's job perforn~ance does not 
generally constitute en~ployee's private affi~irs), 455 (1987) (public employee's job 
performance or abilities getierally not protected by privacy). 444 (1986) (concludiiig that 
public has obvious interest in having access to infonnatiori concerning pel-fortnances of 
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govemniental employees, particularly employees who hold positions as sensitive as those 
held by members of law enforcement), 423 at 2 (1984) (scope of public employee privacy 
is narrow), 405 at 2-3 (1983) (public has interest in workplace conduct of public 
employee), 342 (1982). None of the remaining submitted information may be wittiheld on 
this basis. 

Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy, \vhich consists of two interrelated types of privacy: (1) the right to make certain 
kinds of decisions independently and (2) an individual's interest in avoiding disclosure of 
personal matters. Open Records Decision No. 455 at 4. The first type protects an 
individual's autononiy within "zones ofprivacy" which include matters related to marriage, 
procreation, contraception, falllily relationships, and child rearing and education. Id. The 
second type of constitutional privacy requires a balancing between the individual's privacy 
interests and the public's need to hiow i~~formation of prtblic concern. Id. The scope of 
information protected is narrower than that under the common la\\, doctrine of privacy; the 
information must concern the "most intimate aspects of human affail-s." Id. at 5 (citing 
Rniizie v. City ofl(t.d>t!ig I'ilinge, Texas, 765 F.2d 490 (5th Cis. 1985)). Upon review, we 
find that you have failed to establish how any of the remaining inforniation is confidential 
under constitutional privacy. Therefore, the district may not withhold any of the reniai~iing 
information under sectioil 552.101 on that basis. 

You claim that portions of Exhibit 1 are excepted from public disclosure under 
section 552.102(b) of the Government Codc. Section 552.102(b) excepts froin disclosure 
all information from transcripts of professional plrblic school employees other than the 
employee's name, the courses taken, and the degree obtained. Gov't Code 5 552.102(b); 
Opeii Records Decision No. 526 (1989). Thus, with the exception of the employee's name, 
courses taken, and degree obtained, the district n1~1st withhold the transcripts in Exhibit I 
pursuant to section 552.102(b) of the Goveniment Code. 

The remaitling information contains social security numbers. Section 552.147 of the 
Governii~eiit Code provides that "[tlhe social security nilmber of a living person is excepted 
from" required public disclosure under the Act. Id. $ 552.147. The:-efore, the district must 
withhold the social security numbers in the 1-emainii~g information under section 552.147 of 
the Government Code. 

Finally, you assert that section 552.1 17 ofthe Government Codc may be applicable to some 
of the remaining information. Scclion 552.1 17(a)( 1) excepts fro111 disclosure the current and 
former home addl-esses and teleplioiic numbcrs, and family member ii~formatioii of current 
or former officials or employees o f a  go\~ernmcntaI body who request that this infirnation 
be kept confidential under scction 552.024. Whether information is protected by 
section 552.11 7(a)(l) must be detcriiiined at thc tiine the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). Pursuant to section 552.1 17(a)(1); the district must 
~ ~ i t h h o l d  this personal infomlation that pertains to a current or former eniployec of the 
district \viio elected, prior to the district's receipt of the request for information_ to keep such 
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information confidential. Such information may not be withheld for individuals who did not 
make a timely election. Thus, the district must withhold the information you have marked 
if section 552.1 17 applies. 

In summary, absent the applicability of an MPA access provision, the district must withhold 
the medical records we have marked pursuant to the MPA. The district must withhold (1) 
the W-4 form under section 552.101 ofthe Government Code in conjunction with federal 
law; (2) Exhibit VI under section 552.101 of the Government Code in conjunction with 
section 21.355 of the Education Code, and (3) the information we have marked under 
sections 552.101 and 552.102 of the Government Code in conjunction with common-law 
privacy. With the exception of the employee's name, courses taken, and degree obtained, 
the district must withhold the transcripts in Exhibit I pursuant to section 552.102(b) of the 
Government Code. The district must withhold social security numbers under 
section 552.147 of the Goveniment Code. The district must withhold the inforniation you 
have marked under section 552.1 17 of the Government Code, if the employee whose 
information is at issue made a timely election. The remaining submitted information must 
be released to the requestor.' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling 111ust not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This n~lirrg triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.30I(fi. Ifthe 
governmental body wants to challenge this ruling. the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governniental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to tile suit against the governmei~tal body to enforce this ruling. Id. 
5 552.321(a). 

If this ruling requires the governniental body to release all or pait of the requested 
inforniation, the goveinnlental body is responsible for taking the next step. Based on the 
statute, the attonley general expccts tltat, iipoil receiving this r~~l ing ,  the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Go~~csnsnent Code or file a laws~~i t  challenginz this ruling pursuant to section 552.324 ofthe 
Government Code. lf'thc go~:er~~iiicntal body fails to do one of these things, the11 the 
s-cqiiestor should report that failure to the attorney general's Open Goveniment IIotlisie, toll 

'AS our ruling is dispositive, we do not address your renraining claiiiis 
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free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. § 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.32 1 (a); Teems Dep 't of' Ptlb. Snfety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the infonnation are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contactingus, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

Ref: ID# 2695 19 

Enc. Submitted dociiments 

c: Ms. Brenda Neel 
705 North Sixth Street 
Crockett, Texas 75835 
(W/O enclosures) 


