
G R E G  A B B O T T  

January 24,2007 

Mr. Leslie R. Sweet 
Legal Advisor 
Dallas County Sherifrs Department 
133 North Industrial Boulevard, LB 31 
Dallas. Texas 75207-43 13 

Dear Mr. Sweet: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned IDi":268719. 

The Dallas County Sheriffs Department (the "sheriff') received a request for documents 
concerning the custodial death of a named individual. You state that you have released a 
portion of the requested information. You claim that the remaining requested information 
is excepted from disclosureunder section 552.11 1 ofthe Government Code and article 49.18 
of the Code of Criminal Procedure. We have considered your arguments and reviewed the 
submitted information. 

Initially, we note, and you acknowledge, that the submitted information contains a custodial 
death report. Article49.18(b) provides that with the exception of any portion ofthe custodial 
death report that the Office of the Attorney General ("OAG) determines is privileged, the 
attorney general shall make the report public. Code Crim. Proc. art. 49.1 S(b). The report 
was reviscd in May 2006, and now consists of four pages and an attached susnmary of how 
the death occurred. The OAG has determined that the four-page report and summary must 
be released to the public hut that any other docuniellts subinitted with the revised report are 
confidential under article 49.1 S(b). You statc that the sheriff has released the four-page 
custodial death report and the summary ofhow the death occurred under article 49.15 of the 
Code of Criminal Procedure. 
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You claii~l that the remaining submitted information is an attachment to the custodial death 
report and that this information is therefore confidential under article 49.18. We note that 
article 49.18 does not make confidential all infom~ation held by a local law enforcement 
agency simply because the infonnation is also included in extraneous documents attached 
to a custodial death report submitted to the OAG. If a governmental body receives a request 
for information otherwise generated or maintained by the law enforcement agency as part of 
its ordinary responsibilities, those documents may be withheld only if one of the Act's 
exceptions or another specific law protects them. ORI) 52 1 at 7 (1 989). Here, the requestor 
specifically requests "a complete copy of the file surrounding" the death of a named 
individual. Because it appears that tlie sheriff created the responsive infonnation at issue as 
part of its ordinary responsibilities, we conclude that it does not colne within the protection 
of article 49.18. However, as you also claim section 552.1 1 1  of the Government Code for 
this infom~ation, we next address your arguments under this exception. 

Section 552.1 11 excepts from disclosure "an interagency or intraagency memorandum or 
letter that wouldnot be available by law to aparty in litigation with the agency." Gov't Code 
S 552.11 1. In Open Records Decision No. 615 (1993), this office reexamined the 
predecessor to the section 552.1 11 exception in light of the decision in Texas Department 
o,fP~lblic S ~ f e t y  1). Giibrerrtiz, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ), and held 
that section 552.111 excepts only those internal commuiiications consisting of advice, 
recommendations, opinions, and other material reflecting the deliberative or policp~aking 
processes of the governmental body. Open Records Decision No. 615 at 5-6. 

An agency's policynaking functions, however, do not encompass internal administrative or 
personnel n~atters; disclosure of information relating to such matters will not inhibit free 
discussion among agency personnel as to policy issues. Id. Additionally, section 552.1 11 
does not generally except from disclosure p~irely factual information that is severable from 
the opinion portions of internal memoranda. See ilriingtori itidep. Sch. Dist v. T m s  Atty. 
Geil., 37 S.LV.3d 152, 160 (Tex. App.-.-Austin 2001, no writ); Open Records Decision 
No. 615 at 4-5. 

The sheriff has failed to explain how the infoniiatioii at issue constitutes internal 
communications of the sheriff reflecting the deliberative or polic,ynaking processes ofthc 
sheriff. As such, none of the this information may be withlleld on this basis. 

t-iowever, we note that the sheriff must withhold soine of the information at issue ~inder 
section 552.101 of the Government Code.' Section 552.101 excepts from disclosure 
"informatioil considered to he co1;iidcntial by law, cither constitutio~~al, statutoly, or by 
jitdicial decision." Gov'l Code 9 552.10:. This section encompasses information protected 

"The Office of the Attorney Gencral will raise a mandatory exception like sectiosr 552.101 on 
behalf of a goversimental body, but ordiirarily \\rill not raise otller exceptioiis. Opcn Records Decisioii Nos. 481 
( l 9 S 7 I 2  480 (1987), 470 (1987). 
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by other statutes. Some ofthe submitted information consists ofmedical records, access to 
which is governed by the Medical Practice Act ("MPA"). Occ. Code $5 15 1.001-165.160. 
Section 159.002 of the MPA provides in part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
autllorized purposes for which the information was first obtained. 

Id. S 159.002(a)-(c). This office has concluded that the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (19871, 370 (1983), 343 
(1982). Medical records must be released upon the patient's signed, written consent, 
provided that the consent specifies (1) the information to be covered by the release, (2) 
reasons or purposes for the release, and (3) the person to whom the information is to be 
released. See Occ. Code $8 159.004, ,005. 5 s  159.005. When apatient is deceased,medical 
records may be released only on the signed consent of the deceased's personal representative. 
See i ~ f .  3 159.005(a)(5). The consent in that instance must specify (I) the information to be 
covered by the release, (2) reasons or purposes for the release, and (3) the person to whom 
the information is to be released. See id. $ 5  159.004, ,005. Any subsequent release of 
medical records must be consistent with the purposes for which the governmental body 
obtained the records. See id. $159.002(c); Open Records Decision No. 565 at 7 (1990). We 
have marked the medical records tllat are subject to the MPA. The sheriffmay only disclose 
these records in accordance with the access provisions ofthe MPA. Absent the applicability 
of an MPA access provision, the sheriff must withhold these records pursuant to the MPA. 
See Open Records Decision No. 598 (1991). 

111 summary, the sheriff may only disclose the marked medical records in accordance with 
the MPA. The remaining information at issue mnst be released to the reqiiestor. 

This letter rulinz is iirnited to the particular records at issue in this request and linlited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this n~ling, the governmental body 
will elther release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint wit11 the district or county 
attorney. Id. 3 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govemmental 
body. Ici. 5 552.321(a); Texas Dep't of Pzlh. Safety v. Gilhveath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ), 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be - 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

1E the _eovemmental body, tllc requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory dcadline for 
contacting us, the attorney general prefers to receive any comments within I0 calcndar days 
of the date of this ruling. 

Sincerely, 

Tamara L. Harswick 
Assistant Attorney Geiieral 
Opcn Records Division 
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Ref: ID# 268719 

Enc. Submitted documents 

c: Ms. Katherine Bandy 
Jones Geisler, L.L.P. 
3400 Carlisle, Suite 300 
Dallas, Texas 75204-1200 
(wlo enclosures) 


