ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

Janunary 25, 2007

Mr. John J. Carlton

Armbrust & Brown, L.L.P.

For the City of Pflugerville

100 Congress Avenue, Suite 1300
Austin, Texas 78701-2744

OR2007-00862
Dear Mr. Carlton:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 271030.

The Pflugervilie Police Department (the “department”), which you represent, received a
request for six categories of information, including specified policies and the personnel file
of a named individual.'" You state that the department has made some of the requested
information available to the requestor, but claim that some of the submitted information is
excepted from disclosure under sections 552.101, 552.108, 552.115, 552.117, and 552.130
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses
information protected by other statutes, including the Medical Practice Act (the “MPA”™),
subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA provides the
following:

(b} A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

"The requestor subsequently clarified three of the requested categories of information.

o200 wWWW L OAGLURTATE TN LS

Post Orvrcs Box 12548 Austin, Texas T8711-2548 Ten {51234

Aw VMgaal Baplayment Opparineity Umplager = Provved aa Hoevyoled Tapes



Mr. John J. Carlton - Page 2

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who 1s acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (¢). Medical records must be released upon the patient’s signed,
written consent, provided that the consent specifies (1) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
1s to be released. 7d. §§ 159.004, 159.005. Section 159.002(c) also requires that any
subsequent release of medical records be consistent with the purposes for which the
governmental body obtained the records. Open Records Decision No. 565 at 7 (1990).
Medical records may be released only as provided under the MPA. Open Records Decision
No. 598 (1991). We have marked the portion of the submitted information that constitutes
medical records and that may only be released in accordance with the MPA. The remaining
information does not consist of medical records for purposes of the MPA, and it may
therefore not be withheld under section 525.101 on that ground.

Section 552.101 also encompasses chapter 772 of the Health and Safety Code, which
authorizes the development of local emergency communications districts.
Sections 772.118, 772.218, and 772.318 of the Health and Safety Code apply only to an
emergency 9-1-1 district established in accordance with chapter 772. See Open Records
Decision No. 649 (1996). These statutes make confidential the originating telephone
numbers and addresses of 9-1-1 callers that are furnished by a service supplier. Jd. at 2.
Section 772,318 applies to an emergency communication district for a county with a
population of more than 20,000. We understand you to assert that the emergency
communication district here is subject to section 772.318. Therefore, to the extent the
originating address and telephone number of the 9-1-1 caller you have marked were supplied
by a 9-1-1 service supplier, this information is confidential under section 772.318 of the
Health and Safety Code and must be withheld from disclosure under section 552.101 of the
Government Code; however, if this information was not provided by a 9-1-1 service supplier
to the emergency communication district, this information may not be withheld under
section 552.101 of the Government Code in conjunction with section 772.318 of the Health
and Safety Code.

Section 552.101 also encompasses Chapter 560 of the Government Code, which provides
that a governmental body may not release fingerprint information except in certain limited
circumstances. See Gov't Code §§ 560.001 (defining “biometric identifier” to include
fingerprmts), 560.002 (prescribing manner inn which biometric identifiers must be maintained
and circumstances in which they can be released), 560.003 (biometric identifiers in
possession of governmental body exempt from disclosure under the Act). You donotmnform
us, and the submitted information does not indicate, that section 560.002 permits the
disclosure of the submitted fingerprint information. Therefore, the department must
withheld this information, which we have marked, under section 552.101 in conjunction with
section 560.003 of the Government Code.
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Criminal history record information (“CHRI") generated by the National Crime Information
Center or by the Texas Crime Information Center is confidential and encompassed by
section 552.101. Title 28, part 20 of the Code of Federal Regulations governs the release of
CHRI that states obtain from the federal government or other states. Open Records Decision
No. 565. The federal regulations allow each state to follow its individual law with respect
to CHRI it generates. Id. Section 411.083 of the Government Code deems confidential
CHRI that the Department of Public Safety (“DPS”) maintains, except that the DPS may
disseminate this information as provided in chapter 411, subchapter F of the Government
Code. See Gov't Code § 411.083,

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI,
but a criminal justice agency may not release CHRI except to another criminal justice agency
for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice
agency; however, those entities may not release CHRI except as provided by chapter 411.
See generally id. §§411.090-411.127. Thus, any CHRI generated by the federal government
or another state may not be made available to the requestor except in accordance with federal
regulations. See Open Records Decision No. 565. We note that driving record information
is not made confidential by the confidentiality provisions that govern CHRI. See Gov’t Code
§ 411.082(2)(B) (definition of CHRI does not imnclude driving record information).
Therefore, any CHRI obtained from DPS or any other criminal justice agency in the
information at 1ssue must be withheld under section 552.101 of the Govemment Code in
conjunction with chapter 411 of the Government Code.

Section 552.101 also encompasses section 411.192 of the Government Code, which governs
the release of all information maintained by the DPS concerning the licensure of individuals
to carry a concealed handgun, and provides as follows:

IDPS] shall disclose to a eriminal justice agency information contained in its
files and records regarding whether a named individual or any individual
named in a specified list 1s licensed under this subchapter. [DPS] shall, on
writien reguest and payment of a reasonable fee to cover costs of copying,
disclose to any other individual whether a named individual or any individual
whose full name 1s listed on a specified written list is licensed under this
subchapter. Information on an individual subject to disclosure under this
section includes the individual’s name, date of birth, gender, race, and zip
code. Except as otherwise provided by this section and by Section 411.193,
all other records maintained under this subchapter are confidential and are not
subject to mandatory disclosure under the open records law, Chapter 552,
Govermnment Code, except that the applicant or license holder may be
furnished a copy of disclosable records on request and the payment of a
reasonable fee.
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Gov’t Code § 411.192. The submitted documents contain information concerning an
individual’s concealed handgun license. The circumstances of the request do not meet the
access requirements of section 411.192; therefore, the department must withhold this
information, which we have marked, pursuant to section 552.101 in conjunction with section
411.192 of the Government Code.

You assert that the incident reports in Exhibit H are excepted under section 552.108 of the
Government Code. Section 552.108(a)(1) excepts from disclosure “{i]nformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime [if] release of the information would interfere with the detection,
investigation, or prosecution of crime.” A governmental body claiming section 552.108 must
reasonably explain how and why the release of the requested information would interfere
with law enforcement. See Gov’t Code §§ 552.108(a)(1), (b)(1), 552.301(e)}(1)(A); see also
Ex parte Pruitr, 551 S W.2d 706 (Tex. 1977). You state that incident report no. P04100124
pertains to a case that is pending prosecution. Based on this representation, we conclude that
the release of this report would interfere with the detection, investigation, or prosecution of
crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.—Houston [14th Dist.] 1975), wrir ref 'd n.r.e., 536 S'W.2d 559 (Tex. 1976} (court
delineates law enforcement interests that are present in active cases).

Section 552.108(2)(2) excepts from disclosure information concerning an investigation that
concluded in a resulf other than conviction or deferred adjudication. A governmental body
claiming section 552.108(a)(2) must demonstrate that the requested information relates to
a criminal investigation that has concluded in a final result other than a conviction or
deferred adjudication. You assert that incident reports nos. P04120085 and P04120225
pertain to cases that concluded in results other than conviction or deferred adjudication;
therefore, we agree that section 552.108(a}(2} 1s applicable to this information.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(¢). Basic information refers to
the information held to be public in Houston Chronicle. See Houston Chronicle, 531 S.W.2d
at 186-88. Thus, with the exception of the basic front-page offense and arrest information,
the department may withhold the incident reports in Exhibit H under section 552.108.

We understand you assert that the “stop stick tire deflation devices™ policy of the department
is excepted under section 552.108(b). Section 552.108(b)(1) excepts from disclosure “[aln
internal record or notation of a law enforcement agency or prosecutor that is maintained for
internal use in matters relating to law enforcement or prosecution {if] release of the internal
record or notation would interfere with law enforcement or prosecution.” This section is
intended to protect “information which, if released, would permit private citizens to
anticipate weaknesses in a police department, avoid detection, jeopardize officer safety, and
generally undermine police efforts to effectuate the laws of this State.” City of Fort Worth
v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.). This office has
concluded that this provision protects certain kinds of information, the disclosure of which
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might compromise the security or operations of a law enforcement agency. See, e.g., Open
Records Decision Nos. 531 (1989) (detailed guidelines regarding police department’s use of
force policy), 508 (1988) (information relating to future transfers of prisoners), 413 (1984)
(sketch showing security measures for forthcoming execution). To claim this aspect of
section 552.108 protection, however, a governmental body must meet its burden of
explaining how and why release of the requested information would interfere with law
enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990). Further,
commonly known policies and techniques may not be withheld under section 552.108. See,
e.g., Open Records Decision Nos. 531 at 2-3 (Penal Code provisions, common law rules, and
constitutional limitations on use of force are not protected under section 552.108), 252 at 3
(1980) (governmental body did not meet burden because it did not indicate why investigative
procedures and techniques requested were any different from those commonly known with
law enforcement and crime prevention). To prevail on its claim that section 552.108(b){(1)
excepts information from disclosure, a law-enforcement agency must do more than merely
make a conclusory assertion that releasing the information would interfere with law
enforcement. The determination of whether the release of particular records would interfere
with law enforcement is made on a case-by-case basis. Open Records Decision No. 409 at 2
{1984). After review of your arguments, we find the department has not established that the
release of the stop stick tire deflation devices policies would interfere with law enforcement;
therefore, the department may not withhold this information under section 552.108.

You assert that the submitted birth certificate is excepted under section 552,115 of the
Government Code. Section 552.115(a) provides that “[a] birth or death record maintained
by the bureau of vital statistics of the Texas Department of Health or a local registration
official is excepted from the requirements of Section 552,021[.1" Section 552.115 only
applies to information maintained by the bureau of vital statistics or local registration
official; therefore, the department may not withhold the birth certificate pursuant to that
provision. See Open Records Decision No. 338 (1982).

You assert that some of the submitted information is excepted under section 552.117 of the
Government Code.  Section 552.117(a){2) excepts the home addresses and telephone
numbers, social security numbers, and family member information of a peace officer as
defined by Article 2.12 of the Code of Criminal Procedure, regardless of whether the officer
made an election under section 552.024 of the Government Code. Gov't Code
§ 552.117(a)(2); see Open Records Decision No. 622 (1994). Accordingly, the department
must withhold the information we have marked under section 352.117(a}2).

You assert that some of the remaining information 1s excepted under section 552.130 of the
Government Code, which provides that information relating to a motor vehicle operator’s
license, driver’s license, motor vehicle title, or registration issued by a Texas agency 1s
excepted from public release. Gov't Code § 552.130(a)(1), (2). The department must
withhold the Texas motor vehicle record information we have marked under section 552,130,
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Finally, we note that some of the materials at issue may be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Attorney General Opinion IM-672 (1987). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. 7/d. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 (1990).

To conclude, the department must withhold the following information under section 552.101
of the Government Code: the information we have marked under the MPA, the information
you have marked under section 772.318 of the Health and Safety Code if it was supplied by
a 9-1-1 service supplier; the fingerprints we have marked under section 560.003 of the
Government Code; any CHRI that 1s confidential under chapter 411 of the Government
Code; and the information we have marked under section 411.192 of the Government Code.
The department must also withhold the nformation we have marked under sections 552,117
and 552.130 of the Government Code. With the exception of the basic front-page offense
and arrest information, the department may withhold the incident reports in Exhibit H under
section 552.108. The department must release the remaining information, but any
copyrighted information may only be released 1n accordance with copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).



Mr. John J. Carlton - Page 7

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S'W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for

contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

/ M f
%&. Céggeshall

ssistant Attorney General
Open Records Division

JLC/iww
Ref:  ID# 271030
Enc. Submitted documents
¢ Mr. Malcohn Greenstein
1006 East Cesar Chavez Street

Austin, Texas 78702
(w/o enclosures)



