
G R E G  A B B O T T  

January 25,2007 

Mr. John J. Carlton 
Armbrust & Brown, L.L.P. 
For the City of Pflugerville 
100 Congress Avenue, Suite 1300 
Austin, Texas 78701-2744 

Dear Mr. Carlton: 

>'ou ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 271030. 

The Pflugerville Police Department (the "departn~ent"), which you represent, received a 
request for six categories of information, including specified policies and the personnel file 
of a named individual.' You state that the department has made some of the requested 
information available to the requestor, but claim that some of the submitted information is 
excepted from disclosure under sections 552.101,552.108, 552.115, 552.117, and 552.130 
of the Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.1 01 excepts fro111 disclosure "information considered to be confidential by law, 
either constitutional, statutory, or by judicial decision." This section encompasses 
information protected by other statutes, including the Medical Practice Act (the "MPA"), 
subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA provides the 
following: 

(b) A recoud of the identity, diagnosis, evaluation, or treatment of a palient 
by a physician that is created or maintained by aphysician is confidential and 
privileged and may not be disciosed except as provided by this chapter. 

'The requestor subsequently clarified three of the requested categories of infoinlation. 
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(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code 5 159.002(b), (c). Medical records must be released upon the patient's signed, 
written consent, provided that the consent specifies (1) the information to be covered by the 
release, (2) reasons or purposes for the release, and (3) the person to whom the information 
is to be released. Id. $ 5  159.004, 159.005. Section 159.002(c) also requires that any 
subsequent release of medical records be consistent with the purposes for which the 
qovernmental body obtained the records. Open Records Decision No. 565 at 7 (1990). - 
Medical records map be released only as provided under the MPA. Open Records Decision 
No. 598 (1991). We have marked the portion of tile submitted information that constitutes 
medical records and that may only be released in accordance with the MPA. The remaining 
information does not consist of medical records for purposes of the MPA, and it may 
therefore not be withheld under section 525.101 on that ground. 

Section 552.101 also encompasses chapter 772 of the Health and Safety Code, which 
authorizes the development of local emergency communications districts. 
Sectioils 772.118, 772.218, and 772.318 of the Health and Safety Code apply only to an 
emergency 9-1 -1 district established in accordance with chapter 772, See Open Records 
Decision No. 649 (1996). These statutes make confidential the originating telephone 
numbers and addresses of 9-1-1 callers that are ftimished by a service supplier. Id  at 2. 
Section 772.318 applies to an emergency communication district for a county with a 
population of more than 20,000. We understand you to assert that the emergency 
comn~unication district here is subject to section 772.318. Therefore, to the extent the 
originating address and telcphonenumber ofthe 9-1-1 caller you have marked were supplied 
by a 9-1-1 service supplier, this infonnation is confidential under section 772.318 of the 
Health and Safety Code and must be withheld from disclosure under section 552.101 of the 
Government Code; however, ifthis information was not provided by a 9-1- 1 seivice supplier 
to the emergency con~m~inication district, this information may not be withheld under 
section 552.101 of the Government Codc in conjunction with section 772.3 18 of the Health 
and Safety Codc. 

Section 552.101 also encompasses Chapter 560 of the Government Code, which provides 
that a governmental body may not release fingerprint information except in certain limited 
circiimstances. See Gov't Code $5 560.001 (defining "biometric identifier" to include 
fingerprints), 560.002 (prescribing manner in which biometric identifiers must be maintained 
and circumstances in which they can be released), 560.003 (biometric identifiers in 
possession of governmental body exempt from disclosure under the Act). Yoti do riot iliform 
cis, and the submitted inforniation does not indicate, that section 560.002 pennits the 
disclos~irc of the siibniitted fingerprint inCormation. Therefore, the department must , . 
withhold this information, which we have ~narlied, ~lndersection 552.101 in conj~inction with 
section 560.003 of the Government Code. 
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Criminal history record infonnation ("CHRI") generated by the National Crime Information 
Center or by the Texas Crime Information Center is confidential and encompassed by 
section 552.101. Title 28, part 20 of the Code of Federal Regulations governs the release of 
CHRI that states obtain from the federal government or other states. Open Records Decision 
No. 565. The federal regulations allow each state to follow its individual law with respect 
to CHRl it generates. Icl. Section 41 1.083 of the Govemment Code deems confidential 
CHRI that the Department of Public Safety ("DPS") maintains, except that the DPS may 
disseminate this information as provided in chapter 41 1, subchapter F of the Govemment 
Code. See Gov't Code 5 41 1.083. 

Sections 41 1.083(b)(l) and 41 1.089(aj authorize a criminaljustice agency to obtain CHRI, 
but a criminal justice agency may not release CHRI except to another criminal justice agency 
for a criminal justice purpose. Id. 5 41 1.089(b)(I). Other entities specified in chapter 41 1 
of the Govemment Code are entitled to obtain CHRI from DPS or another criminal justice 
agency; however, those entities may not release CHRI except as provided by chapter 41 1. 
Seegeizernlly id. $5 41 1.090-41 1.127. Thus, any CHRI generated by the federal government 
or another state may not be made available to therequestor except ill accordance with federal 
regulations. See Open Records Decision No. 565. We note that driving record infonnation 
is not made confidential by the confidentiality provisions that govern CHRI. See Gov't Code 

411.082(2)(B) (definition of CHRI does not include driving record infonnation). 
Therefore, any CHRl obtained from DPS or any other criminal justice agency in the 
infomiation at issue must be withheld under section 552.101 of the Governnient Code in 
conjunction with chapter 41 1 of the Government Code. 

Section 552.101 also encompasses section 41 1 ,192 ofthe Government Code, which governs 
the release ofall infonnation maintained by the DPS concerning the licensure of individuals 
to carry a concealed handgun, and provides as follou~s: 

[DPS] shall disclose to a criminal justice agency infonnation coiitained in its 
files and records regarding whether a named individual or any individual 
named in a specified list is licensed under this subchapter. [DPS] shall, on 
written request and paynient of a reasoliable fee to cover costs of copying, 
disclose to any other individual whether anamed individual or any individual 
whose f~11l name is listed on a specified written list is licensed under this 
subchapter. Information on an individual subject to disclosure under this 
section includes the individual's name, date of birth, gender, race, and zip 
code. Except as otherwise provided by this section and by Section 41 1.193, 
all other records maintainedunder this subchapter are confidential and are not 
subjcct to mandatory disclosure under the open records law, Chapter 552, 
Governmeilt Code, except that the applicant or license holder may be 
ftzrnished a copy of disclosable records on rcquest and the payneiit of a 
reasonable See. 



Mr. John J. Carlton - Page 4 

Gov't Code § 411.192. The submitted documents contain information concerning an 
individual's concealed handgun license. The circumstances of the request do not meet the 
access requirements of section 41 1.192; therefore, the department must withhold this 
information, which we havemarked,pursuant to section 552.101 in conjunction with section 
41 1.192 of the Govemment Code. 

You assert that the incident reports in Exhibit H are excepted under section 552.108 of the 
Govemment Code. Section 552.108(a)(l) excepts from disclosure "[i]nformation held by 
a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime [if] release of the infonnation would interfere with the detection, 
investigation, orprosecution ofcrime." A governmental body claiming section 552.108 must 
reasonably explain how and why the release of the requested information would inierfere 
with law enforcement. See Gov't Code 5 5  552.108(a)(l), (b)(l), 552.301(e)(l)(A); seenlso 
Expnrte Przrztt, 551 S.W.2d 706 (Tex. 1977). You state that incident report no. PO4100124 
pertains to a case that is pending prosecution. Based on this representation, we conclude that 
the release of this report would interfere with tlle detection, investigation, or prosecution of 
crime. See Hotistort Chrorzicle Ptrbl 'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. 
App.-Houston [14th Dist.] 1975), w i r  vef'd ri.r,e., 536 S.W.2d 559 (Tex. 1976) (court 
delineates law enforcement interests that are present in active cases). 

Section 552.108(a)(2) excepts from disclosure information concerning an investigation that 
concluded in a result other than convictio~l or deferred adjudication. A governmental body 
claiming section 552.108(a)(2) must demonstrate that the requested inforn~ation relates to 
a criminal investigation that has concluded in a final result other than a conviction or 
deferred adjudication. You assert that incident reports nos. PO4120085 and PO4120225 
pertain to cases that concluded in results other than conviction or deferred adjudication; 
therefore, we agree that section 552.108(a)(2) is applicable to this information. 

However, section 552.308 does not except from disclosure basic infonnation about an 
arrested person, an arrest, or a crime. Gov't Code 5 552.108(c). Basic information refers to 
the information held to be public in Hozi.rton Ch~onicie. Seeffoustoiz Chronicle, 531 S.W.2d 
at 186-88. Thus, with thc exception of the basic front-page offensc and arrest infornlation, 
the department may withhold tile incident reports in Exhibit H ~ ~ n d c r  section 552.108. 

We understand you assert that the "stop stick tire deflation devices" policy ofthe department 
is excepted under scction 552.10S(b). Section 552.108(b)(1) excepts from disclosure "[aln 
internal record or notation of a law enforcement agency or prosecutor that is maintained for 
internal use ill matters relating to law enforcement or prosecution [iq release of the internal 
record or notation would interfere with lak eilforcement or prosecution." This section is 
intended to protect "inforn~ation which, if released, would permit private citizens to 
anticipate weaknesses in apolice department, avoid detection, jeopardize officer safety, and 
generally undermine police efforts to effectuate the laws of this State." L'ip ofFort J,Yovth 
v. Col-II):I~, 86 S.W.3d 320, 327 (Tcx. App.-Austin 2002, no pet.). This office has , - 
concluded that this provision protects certain kinds of infomiation, the disclosure of which 
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might compromise the security or operations of a law enforcement agency. See, e.8,  Open 
Records Decision Nos. 53 1 (1989) (detailed guidelines regarding police department's use of 
force policy), 508 (1988) (information relating to future transfers ofprisoners), 413 (1984) 
(sketch showing security measures for forthcoming execution). To claim this aspect of 
section 552.108 protection, however, a governmental body must meet its burden of 
explaining how and why release of the requested information would interfere with law 
enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990). Further, 
commonly known policies and techniques may not be withheld under section 552.108. See, 
e.g., Open Records Decision Nos. 531 at 2-3 (Penal Codeprovisions, common law rules, and 
constitutional limitations on use of force are not protected under section 552.108),252 at 3 
(1980) (governmental body did not meet burden because it didnot ind~cate why investigative 
procedures and techniques requested were any different from those conln~only known with 
law enforcement and crime prevention). To prevail on its claim that section 552.108(b)(l) 
excepts information from disclosure, a law-enforcement agency must do more than merely 
make a conclusory assertion that releasing the infonliation would interfere with law 
enforcement. The determination ofwhether the release of particular records would interfere 
with law enforcement is made on a case-by-case basis. Open Records DecisionNo. 409 at 2 
(1 984). After review of your arguments, we find the department has not established that the 
release of the stop stick tire deflation devices policies would interfere with law enforcement; 
therefore, the department may not withhold this information under section 552.108. 

You assert that the submitted birth certificate is excepted under section 552.1 15 of the 
Government Code. Section 552.1 15(a) provides that "[a] birth or death record maintained 
by the bureau of vital statistics of the Texas Department of Health or a local registration 
official is excepted from the requirements of Section 552.021[.IM Section 552.1 15 only 
applies to information maintained by the bureau of vital statistics or local registration 
official; therefore, the department may not withhold the birth certificate pursuant to that 
provision. See Open Records Decision No. 338 (1982). 

You assert that some of the subniitted infomiation is excepted under section 552.1 17 of the 
Gavel-nment Code. Section 552.1 17(a)(2) excepts the home addresses and telephone 
numbers, social security numbers, and family member information of a peace officer as 
defined by Article 2.12 ofthe Code ofCriniina1 Proceduue, regardless ofwhether the officer 
made an election under section 552.024 of the Government Code. Gov't Code 
$ 552.1 17(a)(2); see Open Records Decision No. 622 (1994). Accordingly, the department 
must withhold the information we have marked under section 552.1 17(a)(2). 

You assert that some of the remaining infonnation is excepted under section 552.130 of the 
Govei~iment Code, which provides that infonuation relating to a motor vehicle operator's 
license, driver's license, motor vehicle title, or registration issued by a Texas agency is 
excepted from public release. Gov't Code 552.130(a)(l), (2). The department must 
withhold the Texas niotorvchiclerecord infonnation \vehavemarked undersectio~~ 552.130. 
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Finally, we note that some of the materials at issue may be protected by copyright. A 
custodian ofpublic records must complywith the copyright law and is not required to furnish 
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id. If a member of the public wishes to make copies of 
copyrighted materials, the person must do so unassisted by the governmental body. In 
making copies, the member of the public assumes the duty of compliance with the 
copyright law and the risk of a copyright infringement suit. See Open Records Decision 
No. 550 (1990). 

To conclude, the department must withhold the following informatiovi under section 552.101 
of the Government Code: the information we have marked under the MPA, the information 
you have marked under section 772.31 8 of the Health and Safety Code if it was supplied by 
a 9-1-1 service supplier; the fingerprints we have marked under section 560.003 of the 
Government Code; any CHRI that is confidential under chapter 41 1 of the Government 
Code; and the information we have marked under section 41 1.192 of the Government Code. 
The department must also withhold the information we have marked under sections 552.1 17 
and 552.130 of the Government Code. With the exception of the basic front-page offense 
and arrest information, the department may withhold the incident reports in Exhibit H under 
section 552.108. The department must release the remaining information, but any 
copyrighted iiiformation may only be released in accordance with copyright law 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstanccs. 

This ruling triggers inlportant deadlines regarding the rights and responsibilities of the 
govemmetltal body and ofthc requestor. For example, governmental bodies arc prohibited 
from asking tile attorney general to reconsider this ruling. Gov't Code 3 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit inTravis County within 30 calendar days. Id. $552.324(b). In oi-der to get the full 
benefit of such an appeal, the governmei1tal body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the govern~ncntal body does not appeal this ruling and the 
govemniental body does not comply with it, then both the requcstor and the attorney 
general have the right to filc suit against the governmental hody to enforcc this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
infonuation, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Govcrri~nei~t Code or file a lawsuit challenging this rulingparsuailt to section 552.324 of the 
Goveinment Code. If the governmental hody fails to do one of these things, then the 
requestor should report that failure to the attorney gencral's Opcn Governmc~it Hotline, toll 
free, at (877) 673-6839. The requestor niay also file a cotiiplaii~t with the district or county 
attorney. Id. $ 552.3215ie). 
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If this ruling requires or permits the govemmental body to withhold all or some of the 
requested infonnation, the requestor can appeal that decision by suing the govemmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Open Records Division 

Ref: D# 271030 

Enc. Submitted documents 

c: Mr. Malcolm Greenstein 
1006 East Ccsar Chavez Street 
Austin, Texas 78702 
(w/o cn~losures) 


