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January 25,2007 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Department of Transportation 
125 East 1 l th Street 
Austin, Texas 78701-2483 

Dear Ms. Alexander: 

You ask whether certain infor~liation is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Governinent Code. Your request was 
assigned ID# 269828. 

The Texas Department of Transportation (the "departrnei~t") received a request for copies 
of the winning proposal and all evaliiator scoring sheets for RFP B44200607 1767000. You 
make no argunieiits and take no position as to whetl~er the req~iested information is excepted 
from disclosure. Instead, you state that release of the requested information may implicate 
the proprietary interests of OSI Collectioiis Services, 111~. ("OSI"). Pursuant to 
sectioii 552.305 of the Governniet~t Code, you have notified OSI of the request and of its 
right to submit arguments to this office as to why tile information should not be released. 
See Gov't Code $552.305(d) (permitting interested third party to submit to attorney general 
reasons why requested information should not be reieased); see rriso Open Records Decision 
No. 542 (1990) (deterniini~~g that statutory predecessor to section 552.305 perniits 
gol~ernmental body to rely oil interested third party to raise and explain applicability of' 
exception to disclosure in certain circutustances). We have coiisidcrrd the s~ibnlitted 
argun~ents and revic\\jed the subn~ittcd informatioil. 

OSI raises section 552.1 10 of the Government Code for po~tioiis of its bid /~ropos:~Is. 
Section 552.1 10 protects: (I)  trade secrets, and (2) con~mercial or financial information the 
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disclosure ofwhich would cause substantial competitive h a m  to the person from whom the 
infomatiori was obtained. See Gov't Code 552. l lO(a)-(b). A "trade secret" 

luay consist of any formula: pattern, device or compilation of information 
which is used in one's business, and which gives [one] an opportunity to 
obtain an advantage over competitors who do not know or use it. It may be 
a formula for a chemical compoiind, a process o f  manufacturing, treating or 
preserving materials, a pattern for a machine or other device, or a list of 
customers. It differs from other secret information in a business in that it is 
not simply information as to single or ephemeral events in the conduct of the 
business, as for example the amount or other terms of a secret bid for a 
contract or the salary of certain eliiployees . . . . A trade secret is a process 
or device for continuous use in the operation of the business. Generally it 
relates to the production of goods, as for example, a machine or forin~ila for 
the production of  an article. It may, however, relate to the sale o f  goods or 
to otlier operations in tlie business, such as a code for determining discounts, 
rebates or otlier concessions in a price list or catalogue, or a list of 
specialized customers, or a method of bookkeeping or other office 
management. 

RESTATEMENT OF TORTS 5 757 c n ~ t .  b (1939); see nlso Hyck C o y .  i,. H~$fnes ,  314 
S.W.2d 763, 776 (Tex.); Open Records Decision Nos. 552 at 2 (1990), 255 (1980), 232 
(I979)> 217 (1978). 

There are six factors to be assessed in determining whether information qiialifies as a trade 
secret: 

( I )  the extent to which the infoimation is kno\vn outside of [the 
conipany'sj business; 

(2) the extent to ~vhich it is known by employees and others ilivolved 
in [the company's] biisiness; 

(3) the extent of measures taken by [the compaily] to guard the 
secrecy of tlie informatloii; 

(4) the valuc of thc information to [the company] and to [its 
competitors; 

(5) the airiouiit of effort or money expended by [tile conipaiiy] in 
devclop~ng tills informat~oii, and 

(6) the ease or difficulty with which tlie informatioil coiild be 
properly acquired or duplicated by others. 
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RESTATEMENT OF TORTS 5 757 cmt. b; see also Open Records Decision Nos. 319 
(1982), 306 (1982), 255,232. This oftice rilust accept aclairn that inforn~ation subject to the 
Act is excepted as a trade secret if aprii7lajbcie case for exemption is made and no argument 
is submitted that rebuts the claim as a matter of law. Open Records Decisioil KO. 552. 
However, we cannot conclude that section 552.1 10(a) is applicable unless it has been shown 
that the information meets tile definition ofa trade secret and the necessary factors have been 
demonstrated to establish a trade secret claini. Open Records Decisioli Ko. 402 (1983). 

Section 552.110(b) protects "[c]ommercial or financial information for which it is 
demonstrated based on specific fact~lal evidence that disclosure would cause substantial 
competitive harill to the person from whom the information was obtained[.]" Gov't Code 
5 552.1 10(b). This exception to disclosure requires a specific factual or evidentiary 
showing, not concluso~y or generalized allegations, that substantial competitive itijuiy tvould 
likely result finm release of the information at issue. Id. 5 552.1 10(b); Open Records 
Decision No. 661 (1999). 

Upon review of OSI's arguments, we find that OSI has failed iu cieruonstrate that any portioil 
of the submitted infomiation meets tlie definition of a trade secret. Further~iiore, OSI has 
failed to demonstrate the necessary factors to establish a trade secret claim for the remaitling 
submitted infoniiatioii. We therefore determine that no portion ofthe s~ibrnitted information 
is excepted from disclosure under section 552.1 10(a). 

We find, however, that OSI has made a specific factual or evidelitiary showing that tlie 
release of a portion of the st~bniitted information, which we have marked, woiild cause ii 
substantial competitive harm. Thus, this rnarked inforniatioti must be withhcld pursuant to 
section 552.1 10(b). However: we find that OSI has failed to provide specific factual 
evidence dcmoiistrating that release of the reniaiiiirig submitted information would r e s ~ ~ i t  in 
siihstantial competitive liarni to tile coiilpany. See Open Records Decision Nos. 661 (for 
intbrmation to be withlieid iindcl- commercial or financial information prong of 
section 552.1 10, business must show by specific factual evidence that substantial 
competitive injury wo~ild rcsult from release of pnrticular information at issiic), 319 at 3 
(statutory predecessor to section 552.110 generally not applicable to infhmiation relating to 
organization and personnel, market studies, professional references, ql~alitications and 
experience, and pricing). Accordingly, the department 17111st withtiold only tllc iniiir~iiation 
tliat we have marked i~nder section 552.1 10(b) of the Ciovernriient Code. 

OSI also objects to the releasc of pol-tioils of the remaining ii-iforinatioti pcrtainiiig to its 
employees. We understand OSI to claini that the inforination at issue is excepted from 
disclosure undcr sectioii 552.101 of tile Govc~nment Code. Section 552.101 excepts 
"inforiliation considered to be confideiitial by law, eithei- constitittioiial, statutory, or by 
jlidicial decision." Gov't Code 552.101. This scction encompasses the doctrille of 
common iaw privacy. Coirtr~loii law privacy protects iilforniation if ( 1 )  tlic inforiiiatioii 
contains highly intinlate or ctiibarrassing facts the publicatioii of \vhicli ~vould be highly 
objectionable to a reasonable pcrsoii, arid (2)  the information is not of legitimate corrcci-n to 
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the public. Itzdcts. Fourzd. v. Tex. Iizdus. Accicient Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
The type of information considered intimate and embarrassing by the Texas Supreme Court 
in Itzdlrstrial Fo:tndation included infomiation relating to sexual assault, pregnancy, mental 
or physical abuse in the \vorkplace, illegitixnate children, psyclliatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. 540 S. W.2d at 683. Upon review 
of the submitted information, we conclude that none of it is highly intimate or embarrassing. 
Accordingly, none of the submitted inforiliation may be withheld under section 552.101 on 
the basis of comnion law privacy. 

In summary, the department must withhold the inforniation we have marked under 
section 552.1 10(b) of the Government Code. The remaining information must be released 
to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling ii~ust not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

Tliis ruling triggers important deadlines regarding the rights and responsibilities of the 
eovernmental body and of the requestor. For example, governmental bodies are prohibited - 
from asking tlie attollley general to reconsider this ruling. Gov't Code S 552.301(t). If the 
eoveminental body wants to challenge this ruling. the governmental body must appeal by - 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. ji 552.353(b)(3), (c). If the gover~ililental body does not appeal this r~iling and the 
governmental body does not comply with it, then both the reqitestor and the attorney 
general have the right to file stlit against the governmental body to enforce this riiling. - 
Id. 3 552.32 l(a). 

If this ruling requires the governn~eiiial body to release all or part of the requested 
inforriiation, the gove~-tin~ei?ial body is responsible for taking the next step. Based on the 
statute, thc attorney general expects that, upon receiving this ruliilg, the governii~eiital body 
will either release the public records promptly pursuatit to section 552.221(a) of the 
Govcninient Code or file a lawsuit challenging this ruling pLlrsualit to sectioii 552.324 of the 
Goveriirnent Code. If the gover~~riiental body fails to do one of these things, then tlie 
requestor sliotild report that failitre to tile attorney general's Open Governnient Elotliiie, toll 
free, at (877) 673-6839. The requestor rimy also tile a complaiiit \villi the district or county 
attorney. Id 5 552.3215(e). 

If this ruling req~iires or perriiits the gover-nmenial body to \\~ithl1old all 01- son?e of the 
requested infor~ilation, the requestor can appeal that decision by suing the go\~crnmental 
body. Itl. \'1 552.321(a); 7i,.xcis 11ej1'r of'P~tD. Snfgtj, I). Gilhi.eclt/r, 842 S.W.2d 408, 41 1 
(Tex. App.-L4usti~~ 1992, no writ). 
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Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. lfrecords are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this r~tling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

Ref: ID# 269828 

Enc. Submitted documents 

c: Mr. R~chard Allen 
6330 Gulfton 
Ilousiol~, Texas 7708 1 
(LVI'O ~ I I C ~ ~ ~ U ~ C S )  

Ms. Holly N. St~tber 
Vice President and Assistant General Co~rnsel 
Outsourcing Sol~rtions, Inc. 
390 South Woods Mill Road, Suite 350 
Chesterfield, Missori 6301 7 
(wlo enclosures) 


