
G R E G  A B B O T T  

January 25,2007 

Ms. Linda S. Wiegman 
Deputy General Counsel 
Texas Department of State Health Services 
1 100 West 49"' Street 
Austin. Texas 73756 

Dear Ms. Wiegman: 

You ask whether certain infomiation is subject to requiredpublic disclosure under the Public 
lnformation Act (the "Act"), chapter 552 of the Goveniment Code. Your request was 
assigned ID# 269833. 

The Texas Department of State Health Services (the "departn~ent") received a reqiiest for all 
col-respondence that contain certain key words that was authored by orreceived by specified 
named individ~ials during a certain time period. You claiin that the req~iested inforniation 
is excepted from disclosure pursiiaiit to sections 552.101, 552.107: 552.1 11, 552.117, 
and 552.137 of the Government Code. We have considered the exceptioils yon claim and 
reviewed the subrr~itted irrforn~ation.' 

Section 552.101 of tlie Goveriinicnt Code excepts Sroni disclos~ire "infonnation coiisidei-ed 
to be confidential by law, either constitutional, statutory, or by jndicial decision." Gov't 
Code 5 552.101. This section encompasses information protected by chapter 61 1 of the 
I-feaitli and Safety Code, which provides for the confidentiality of records created or 
maintained by a mental liealth professioilal. Section 61 1.002(a) reads as follows: 

I LVe assunie tlint t1ie"rcpresciitative saiiipie" ofrecords submitted to tliis oflicc is truly representative 
o f  [lie reqilested records as a n,liole. S6.c Open Records 1)ecision Nos. 499 (1988). 397 (1988) This open 
rccords letter does not reach. aiid thcreforc does not aiiihorize the witliliolding of. any oilier i-cqtiested records 
LO tlie exient that tliose r cco~ i s  coiiiaiii siibs~ai~~iaiiy different types of' infomiation tlia~i tliat subniittcd to iiiis 
<>rfice. 
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Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment o f a  patient that are created or 
maintained by a professional, are confidential. 

Health & Safety Code 61 1.002. Section 61 1.001 defines a "professional" as ( I )  a person 
authorized to practice medicine, (2) a person licensed or certified by the state to diagnose, 
evaluate or treat mental or emotional conditio~is or disorders, or (3) a person the patient 
reasonably believes is authorized, licensed, or certified. Mental health records may only be 
released in accordance with the access provisiolis of sections 61 1.004 and 61 1.0045 of the 
Health and Safety Code. See Open Records Decision No. 565 (1990). You explain that 
portions of the submitted documents contain information obtained from mental health 
records. Based on your representations and our revievv, we concl~ide that portions of the 
submitted information constitute mental health records whicli are subject to chapter 61 1. 
Tilerefore, the infor~nation we have marked may only be released in accordance with 
sections 61 1.004 and 61 1.0045 ofthe Health and Safety Code. We find, however, that the 
department has failed to deiiionstrate how any portion of the remaining stibniitted 
infol-~iiation is subject to chapter 6 1 1 of the Health and Safety Code. Therefore, no portion 
ofthe remaining informatioil may be withheld on this basis. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information that ( I )  contains highly intimate or embarrassing facts the publicatioti ofwhich 
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to 
the public. 1ndu.r. Foirild. v. Te.r. I ~ I ~ I I S .  Accidei~t Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
The types of i~ifor~nation considered intimate and embarrassing by the Texas Supreme Court 
in Ir~d~rstriirlFo~ind~itioil included infonnation relating to sex~ial assault, pregnancy, mental 
or pliysical abuse in the workplace, illegitimate cliildrcn, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Id .  at 683. This office has found 
that the foliovving types of inthsmation are excepted from required public disclosure under 
common-law privacy: some kinds of medical infomiation or information indicating 
disabilities or specific illnesses, see Ope11 Records Decision Nos. 470 ( 1  987) (illness from 
severe emotioiial and job-related stress), 455 (1987) (prescription drugs, illnesses, 
operations, aild physical liandicaps); personal financial infor~~iation 1101 relating to the 
financial transaction between an indi\.idiial and a governmeiltal body, see Ope11 Records 
Decision Nos. 600 (1992); 545 (1990); atid identitics of victims of s e x ~ ~ a l  abuse, .see Open 
Records Decision Nos. 440 ( 1  986), 393 (1983), 339 (1982). Upon review, we have rriarked 
the inforination that niust be withheld undei- section 552.101 in co~ijunctioii with comrlion- 
law privacy. 

You clai~ii that a portion ofthe rciiiai~iing s~ibinitted infonnation is excepted froni disclosure 
under section 552.107 ofthe Governme~it Code, which protects information corning within 
the attorney-client pi-i\silege. When asserting the attorney-client privilege, a govci-nnlcntal 
body has the burdcn of providing the ~iecessary facts to deirionstratc tile elements of the . . 
privilege in order to \vitlihold the infoi-~riation at issiie. Open liccorcls Decisioii No. 676 
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at 6-7 (2002). First, a governmental body must demonstrate that the information constitutes 
or documents a communication. Id. at 7. Second, the communication must have been made 
"for the purpose of facilitating the rendition of professional legal services" to the client 
governmental body. TEX. R. EVID 503(b)(l). The privilege does not apply when an attorney 
or representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governniental body. I12 re Tex. Farr~~env Ins. 
Esclt., 990 S.W.2d337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client 
privilege does not apply if attorney acting in a capacity other than that of attorney). 
Governinental attorneys often act in capacities other than that of professional legal counsel, 
such as administrators, investigators, or managers. Thus, the mere fact that a comniunication 
involves an attorney for the government does not demonstrate this element. Third, the 
privilege applies only to comnlunications between or among clients, client representatives, 
lawyers, and lawyer representatives. TEX. R. Evro. 503(b)(l)(A), (B), (C), (D), (E). Thus, 
a governmental body must inform this office of the identities and capacities of the 
individuals to whom each comrn~~nication at issue has been niade. Lastly, the attorney-client 
privilege applies only to a confidential communication, id. 503(b)(l), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclos~~re is made in 
furtherance of the rendition of professional legal services to the client or those reasonably 
necessary for the transmission of the con~munication." Id. 503(a)(5). Whether a 
communication meets this definition depends on the intent ofthc parties involved at the time 
the information was communicated. Osbonne v. Johnson, 954 S.W.2d 180, 184 (Tex. 
App.-Waco 1997, no writ). Moreover, because the client may elect to waive the privilege 
at any time, a governmental body must explain that tlie confidentiality of a co~i~niiinication 
has been maintained. Section 552.107(1) generally excepts an entire comni~rnication that 
is demonstrated to be protected by the attorney-client privilege unless othenvise waived by 
the governmental body. See Nuie 1,. DeSiiuzo, 922 S.W.2d 920,923 (Tex. 1996) (privilege 
extends to entire comnlunicatjon, including facts contained therein). 

You explain that inforn~ation you havc marked consists of confidential coniniunications 
between department attorneys and department enlployees. You also state that these 
coniniunications were niade for the purpose of providing legal advice and that the 
department has maintained tlie coiiiidentiality of the communications. Tlierefore. based on 
your representations and our review, \ye agrec that tlie information you have marked is 
protected under the attorney-client privilege and may be withheld under section 552.107 of 
the Govemiiieiit Code. 

You also clai~li that soiiie of the submitted information is excepted from disclosur-c under 
section 552.1 1 1  of the Government Code. This section excepts from disclosiire "an 
interagency or iiitraagency memorandum or letter that wonld not be available by law to a 
party in litigation ~vith the agency." Gov't Code $ 552.1 1 1 .  This exception encoi~ipasses 
the deliberative process privilege. See Open Rccords Uecisioii No. 615 at 2 (1993). The 
pu~yose of section 552.1 1 1  is to pi-otect advice, opinion, and reco111niendatioi1 in the 
decisional process and to encourage open and frank discussion in the deliberative process. 
See Azistitl v. City of'Scrrz Ailtornio, 630S.W.2d 391,394 (Tex. ttpp.--San Antonio 1952, no 
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writ); Open Records Decision No.538 at 1-2 (1990). In Open Records Decision No. 615 
(1993), this office re-examined the statutory predecessor to section 552.1 11 in light of the 
decision in Texas Depn)-tt~~enr of P ~ ~ b l i c  Safe&, v. Gilbrenth, 842 S.W.2d 408 (Tex. 
App.-Austin 1992, no writ). We determined that section 552.1 11 excepts from disclosure 
only those internal comniunications that consist of advice, recomnlendations, and opinions 
that reflect the policymaking processes of the goverriniental body. See Open Records 
Decision No. 615 at 5. A governmental body's policymaking functions do not encompass 
routine internal administrative or personlie1 matters, and disclosure of information about 
such matters will not inhibit free discussion of policy issues among agency personnel. Id.; 
see also City of Gurlatidv. The Dnllas Morning Nervs, 22 S.W.3d 351 (Tex. 2000) 
(section 552.1 11 not applicable to personnel-related comniunications that did not involve 
policymaking). A governmental body's policymaking futlctions do include administrative 
and personnel niatters ofbroad scope thataffect the governmental body's policy mission. See 
Open Records Decision No. 63 1 at 3 (1995). Moreover, section 552.11 l does not protect 
facts and \vritten observations of facts and events that arc severable from advice, opinions, 
and recommendations. See Open Records Decisioii No. 6 15 at 5. But if factual infomyation 
is so inextricably intertwined with material involving advice, opinion, or reco~nniendation 
as to make severance of the factual data inipractical, the factual infortnation also may be 
withheld under section 552.1 11. See Open Records Decision No.3 13 at 3 (1982). 

This office also has concluded that a preliminary draft of a document that is intended for 
public release in its final form necessarily represents the drafter's advice, opinion, and 
recommendatio~i with regard to the form and content of the final document, so as to be 
excepted from disclosure under sec t io~~  552. I 11. See Open Records Decision No. 559 at 2 
(1990) (applying statutory predecessor). Scction552.11 I protects factual infor~uation in the 
draft that also will be included in the final version of the docunlent. See id. ac 2-3. Thus, 
section 552.1 1 1  encompasses the entire contents, includi~ig comliients: underlining, 
deletions, and proofreading marks, of a preliminary draft of a policy~iiaking docunient that 
will be released to the public in its final forrii. See id. at 2. 

Upon review, we agree that soiiie of the information you seek to withhold under 
sectioii 552.1 1 1  coiisists ofad\rice, opinions, and recomniendation regarding policyniaking. 
The department rnay \vithiiold such it~fornlation, which we havc niarked, under 
section 552.1 11. Hokvever, the reinailling infor~iiation at issue does not co~isist of advice, 
opinions, and recon~meiidation regarding policymaking, and the departmeiit may not 
withhold i t  under scction 552.1 1 I. 

You have niarked inforiliation that you state is subject to section 552.1 I7 ofthe Goveniment 
Code. Specifically, scction 552.1 17(a)(1) excepts from disclosure the home addresses and 
telephone nurnbers, social security nunibers. and family member infortnation of current or 
foriner officials or eniployees of a goven~niental body who request that this information be 
kept corifideiitial tinder sectioti 552.024. Whether a particular piece of information is 
protected by section 552.117(a)(i) must be dctemiined at thc time the request for i t  is made. 
See Open Records Decision No. 530 at 5 (1989). Therefore, to thc extent such inforniation 
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pertains to current or  former department employees who made timely elections for 
confidentiality under section 552.024, the department must withhold the information you 
have highlighted, as well as the additional information we have marked, pursuant to 
section 552.1 17(a)(l) of the Government Code. 

Finally, the department claims that some of the remaining submitted information is excepted 
from disclosure under section 552.137 of the Government Code, which provides: 

(a) Except as otherwise provided by this section, an e-mail address of a 
member of the public that is provided for the purpose of communicating 
electronically with a governmental body is confidential and not subject to 
disclosure under this chapter. 

(h) Confide~itial information described by this section that relates to a 
member of the public may be disclosed if the member of the public 
affirmatively consents to its release. 

(c) Subsection (a) does not apply to an e-mail address: 

(1) provided to a governmental body by a person who has a 
contractual relatioilship with the governmental body or by the 
contractor's agent; 

(2) provided to a governmental body by a vendor who seeks to 
contract with the governmental body or by the vendor's agent; 

(3) contained in a response to a request for bids or proposals, 
contained in a response to similar invitations soliciting offers or 
inforiliation relating to a potential contract. or provided to a 
governmental body in the course of negotiating the terms of a 
contract or potential coiltract; or 

(4) provided to a governnieiital body on a letterhead, coversheet, 
printed doc~~iiient, or other document niade available to the public. 

(d) Subsection (a) does not prevent a go\,ernniental body kom disclosiiig an 
e-mail address for any reason to another governmental body or to a federal 
agency. 

Gov't Code 3 552.137. Under section 552.137 . a govern~iiental body 11iust withhold the 
e-mail address oCa nie~iiber of the geiieral public, uiiless the iiidividi~al to whom the e-mail 
address beloiigs fins affirmatively consci~ted to its p ~ ~ b l i c  disclos~irc. .See id. 5 552.137(b). 
The types of e-mail addresses listed in sectio~i 552.137(c) may not bc withheld under 
section 552.137. Likewise, this section is not applicable to an institutional e-mail address, 
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an Internet website address, or an e-mail address that a governmental entity mai~itains for 
one of its officials or employees. The department must generally withhold the types of 
e-mail addresses that we have marked under section 552.137, unless the owner of a 
particular e-mail address has affirmatively consented to its public disclosure. However, to 
the extent that any of the marked e-mail addresses belong to employees of entities with 
which the commission has contractual relationships, the e-mail addresses may not be 
withheld under section 552.137. Furthermore, we note that one of the marked e-mail 
addresses is associated with a public university. If this individual is an employees of the 
university, then histher e-mail address is not excepted under section 552.137 and must be 
released. If this individual is a student of the university, then hisfher e-mail address is 
excepted from disclosure under section 552.137 and must be withheld. 

In summary, the marked mental health records are confidential under section 61 1.002 and 
may not be released except in accordance with sections 61 1.004 and 61 1.0045 ofthe Health 
and Safctv Code. The department must also withhold the inforn~ation we have marked under 
section 552.101 in conjunction with con~mon-law privacy. The department may withhold 
the information you have lnarkedundersection 552.107 and the information we have marked 
under section 552.11 1 ofthe Government Code. Ifapplicable, the department must withhold 
tlie marked infom~ation under section 552.1 17 of the Government Code. Finally, the 
department must also generally withhold the types of e-mail addresses we have marked 
under section 552.137 of the Government Code, unless the department received consent for 
their release or the e-mail addresses belong to employees of entities with which the 
department has contractual relationships or belong to an university employee. The 
remaining information must be released. 

You also ask this office to issue a previous deterlninatioii permitting the department to 
withholde-mail addresses pursuant to section 552.137 ofthe Government Code. We decline 
to issue such a previous determination at this time. Accordingly, this letter ruling is limited 
to the particular records at issue in this request and limited to tlie facts as presented to us; 
therefore, this niiing must not be relied upon as a previous detern~inatioii regarding ally other 
records or any other circun~stances. 

This nrling triggers important deadlines regarding tlie rights atid responsibilities of the 
governmental body and of the requestor. For exan~ple, governmental bodies are prohibited 
fro111 asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(0. If the 
governniental body wants to chailelige this ruling, the govenlrtiental body rrlust appeal by 
filing suit in Travis County within 30 calci~dar days. Id. 5 552.324(b). I11 order to get thc 
frill benefit of suclt an appeal, the govern~~icntal body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the govemruental body does not appeal this ruling and the 
governmental body does not con~ply with it, then both the requestor and the attorney general 
have the right to file suit against the gover~irnental body to ellforce this ruliilg. Id. 
5 552.32 1 (a). 
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If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govemmental 
body. Id. 5 552.321(a); Texas Depipt ofpub. Sajep v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act tlle release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this niling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaiilts about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Debbie K. Lee 
Assistant Attorney General 
Open Records Division 

Enc. Submittcd docutilcnts 

c: P. Jackson 
8600 Ranch Road 620, #2927 
Austin, Texas 78726 
(w/o enclosures) 


