
G R E G  A B B O T T  

February 5, 2007 

Ms. Carol Longoria 
The University of Texas System 
201 West Seventh Street 
Austin, Texas 78701-2902 

Dear Ms. Longoria: 

You ask whether certain information is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 269475. 

The University of Texas at Austin (the "university") received two requests for information 
relating to the licensing agreement between the university and Hydro-Quebec. You state that 
you do not have any documents responsive to a portion of the request, but claim that the 
submitted information is excepted from disclosure pursuant to sections 552.101, 
552.103, 552.104, 552.136, and 552.137 of the Govenlnient Code.' You also believe that 
the submitted information implicates the proprietary interests of private parties. You notified 
the third parties of this request for infom~ation and oftheir right to submit arguments to this 
office as to why the submitted information should not be released.' We have received 
correspondence fkoni Hydro-Quebec, Phostech Lithium, and Sony. We have considered all 
oftlie exceptions claimed and revieil-ed the sub~ilitted iuforn~ation. We have also considered 
comments submitted by one ofthe requestors. See Gov't Code 5 552.304 (interested party 
may submit comments stating why information shoiild or should not be released). 

'The Act does not require a governmental body to i-eleasc iiiformation that did notexist when areqiiest 
for information \\.as recci.ied o i  to prepare new information in response io a reijiiest. See CCOII. Opporiiiitities 
Uev.  Coq~ .  v.  li'ii.sta~~~ai~ie. 562 S.W.2d 266, 267-68 (Tcx. Civ. App.-----~San Antonio i 975. uri t  disiii'd); Open 
Records Decision Nos. 605 at 2 (1992). 452 at 3 (1986), 362 ai 2 (1963). 
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predecessor to section 552.305 permitted goverrimental body to rely on iiitcrssted third party to raise and 
explain appiicabiiity of esceiitioi? to disciosurc under certain circu~nsti~ncr.~). 
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Initially, we note that the submitted information is subject to section 552.022 of the 
Government Code. Section 552.022(a)(3) provides for the required public disclosure of 
"infonnation in an account, voucher, or contract relating to the receipt or expenditure of 
public or other funds by a governmental body," unless the information is expressly 
confidential under other law. Gov't Code $ 552.022(a)(3). Although you seek to withhold 
the information that is subject to section 552.022 under section 552.103, this section is a 
discretionary exception to disclosure that protects a governmental body's interests and may 
be waived. See id. 552.007; Dullus Area Rapid Emsit v. Dalli~s Mornir~g N ~ M ' s ,  4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
section 552.103); Open Records DecisionNos. 665 at 2 n.5 (2000) (discretionary exceptions 
generally). As such, section 552.103 is tiot other law that makes illformation confidential 
for the purposes of section 552.022(a)(3). Therefore, the university may not withhold any 
of the information that is subject to section 552.022 under section 552.103. However, 
because information that is subject to sectio~i 552.022 may be withheld under 
section 552.104 of the Government Code, we will consider your claims for this exception. 
See Gov't Code 5 552.104(b) (information protected by section 552.104 not subject to 
required public disclosure under section 552.022(a)). We will also address your claims 
under sections 552.101, 552.136, and 552.137 of the Government Code because these 
sections constitute other law for the purposes of section 552.022. 

Section 552.104 of the Government Code is applicable to "infornlation that, if released, 
would give advantage to a colnpetitor or bidder." This exception protects a governmental 
body's interests in competitive bidding and certain other conipetitive situations. See Open 
Records Decision No. 593 (1991) (construing statutory predecessor). This office has held 
that a governmental body may seek protection as a competitor in the marketplace under 
section 552.104 and avail itself of the "competitive advantage" aspect ofthis exception if 
it can satisfy two criteria. First, the governmental body must demonstrate that it has specific 
marketplace interests. Id, at 3. Second, the governmental body must demonstrate a specific 
threat of actiial or potential harill to its interests ill a pal-ticular competitive situatioii, Id. at 5. 
Thus, the question ofwhether tile release of particular illformation will harm a goveriiluental 
body's legitimate interests as a coinlietitor in a marketplacc depends on the suficiency of 
tile governmental body's denionstr-ation of tile prospect of specific harm to its marketplace 
interests in a particular situation. Iil. at 10. A general allegation of a remote 
possibility of hami is not sufficient, See Open fiecords Decision No. 514 at 2 (1988). 

You assert that the uiiivcrsity has specific marketplace interests i l l  the information at issue 
because "the [ujniversity is a competitor in the marketplace with regard to research 
discoveries and subsequent licensing of technologies discovered and patented." You further 
state that in the present situation, the university "is a 'service' or 'good' by 
licensing its iil.i~entions" to the third parties at issue. You inibrm this office that the 
submitted information contains details aboi~t the develop~nent of certain research 
technologies, pricing and conlmcrcial inforn~atioi~, and the teniis of the agreements that 
reflect the. approach taken by the university \ishen negotiating its licensing contracts. You . , 
explain that if the competitive inforiiiatio~i regarding these techi~ologies or the terms under 
which they were developed and licensed were made public, it would under~riinc the ability 
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of the university to "market its research discoveries" and "to optimize the financial benefit 
of its investment for the state" because the university would no longer be on an equal footing 
with private research companies. Having caref~illy considered all of your arguments, we find 
that you have demonstrated that the university has specific marketplace interests and that the 
prospective release of the information at issue poses a specific threat of harm to the 
university's interests in a particular competitive situation. We therefore conclude that the 
university may withhold the submitted inforn~ation under section 552.104. Because our 
ruling is dispositive, we need not address the remaining claimed exceptions argued by the 
university and third parties. 

This letter niling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this rulinz must not be relied i~pon as a previous 
determination regarding any other records or any other circumstances. 

This niling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
fi-om asking the attorney general to reconsider this ruling. Cov't Code 5 552.301(f). Ifthe 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 552.324(b). In order to get the 
full benefit ofsuch an appeal, the governmental body must file suit within I0 calendar days. 
Id. 552.353(h)(3), (c). If the governmental hody does not appeal this ruling and the 
governmental body does not comply with it: then both the requestor and the attorney general 
have the right to file suit against the governmental hody to enforce this ruling. Id. 
s 552.321(a). 

If this ruling requires the governmenral body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
\\.ill either release the public records promptly purstlant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this r~~li i ig  pursuant to section 552.324 ofthe 
Government Code. If the govemmcntal body fails to do one of these things, then the 
I-eqi~estor should report that failure to the attorney general's Open Ciovemment Hotline, toll 
free, at (877) 673-6839. The I-equestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling reqitircs or perinits the govcrnnlental body to withliold all or some of the 
requested infolmation, the I-equestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Te-xiis Dep't ofPlrb. S(rfk!,, v. (;ilbreiltii, 842 S.LV.2d 408, 41 1 
(Tex. App.-Austin 1992: no writ). 

i'izasc ren~cmher that niider tile Act tlie release of informntion triggers certain proccdurcs 
for costs and charges to the requestor. Ifrecords are released in con~pliance with this ruling, 
be sure that all charges Soi- [lie information are :at orbelo\v the legal an-ionnts. Questions or 
complaints about over-charging niust be directed to I-iadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Debbie K. Lee 
Assistant Attorney General 
Open Records Division 

Ref: ID# 269475 

Enc. Submitted documents 

c: Mr. Robert Elder 
Austin American-Statesman 
P.O. Box 670 
Austin, Texas 78767 
(wlo enclosures) 

Mr. Adam Noah 
Shearnian & Sterling. LLP 
1080 Marsh Road 
hlenlo Park, California 94025 
(wlo enclosures) 

Mr. Pierre Gagnon 
General Counsel 
Hydro-Quebec 
75, Boulevard Rene-Levesque O., 4"' floor 
Montreal, Quebec, Canada fI2A 1A4 
(wio enclosures) 

Mr. Michael Gautl~ier 
President 
Phostech Lithium, IIIC. 
1475 h4arie-Victorin 
St-Bruno QC J3V 6B7 
Canada 
(wlo enclosures) 
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Mr. Keiji Morita 
Licensing Manager 
Sony Corporation Intellectual Property Division 
1-7-1 Konan Minato-ku, Tokyo, 108-0075 Japan 
(wio enclosures) 

Mr. William A. Brewer 111 
Bickel & Brewer 
4800 Bank One Center 
17 17 Main Street 
Dallas, Texas 75201 
(wlo enclosures) 


