
G R E G  A B B O T T  

Ms. Karen Rabon 
Assistant Attorney General 
Public Information Coordinatoi 
Office of the Attorney General 
P.O. Box 12548 
Austin. Texas 7871 1-2548 

Dear Ms. Rabon: 

You ask whether certain inforn~ation is subject to required public disclosure under 
chapter 552 of the Government Code. Your request was assigned ID# 270691. 

The Office of the Attorney General (the "OAG") received a request for communications 
between Texas A&M University (the "university") and the OAG. You state that the OAG 
has released some of the responsive inrom~ation hut claiim that the remainder is excepted 
from disclosureunder sections 552.103,552.107, and 552.1 11 ofthe Government Code. We 
have considered your claimed exceptions to disclos~ire and have reviewed the submitted 
san~ple of infoimation.' We have also received and considered the requestor's comments. 
See Gov't Code. 8 552.304 (interested party may submit written comments regarding 
availability of information). 

First, the requestor argues the OAG failed to comply with the ten-business-day deadline 
prescribed by section 552.301 (b) of the Government Code, and that the OAG's clarification 
of the request does not excuse its delay in responding to the request. Pursuant to section 

'We assume that the "representative sample" of records submitted to this office is triily representative 
of the requested records as a whole. See Open Records Ilecision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, axid theiefore does iiot aiiilrorize the withholding of, any other requested records 
to tlre extent that those records contaiir substantially different types of information than that submitted to this 
office. 
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552.301(b), a governmental body must ask for a decision from this office and state the 
exceptions that apply not later than the tenth business day after the date of receiving the 
written request. Because section 552.301 refers to "business" days, holidays, including 
skeleton days, are not considered to be business days. See Gov't Code 5 662.022 
( s t a t e  p u b l i c  o f f i c e  m a y  b e  c l o s e d  o n  l e g a l  h o l i d a y ) ;  
http:l/w~~~.oa~r.state.tx.u~iouinouei~/o deve1opments.ohu (skeleton crew day not counted 
as business day). Thus, holidays and skeleton crew days are not counted when calculating 
the deadline under section 552.301(b). Section 552.222(b) permits a governmental body to 
seek clarification of the request if the agency is unclear as to what information is requested. 
Gov't Code 5 552.222(b). This office has concluded that "the [Public Information Act] 
contemplates a tolling of the ten days during the interval in which a govemniental body and 
a requestor are communicating in good faith to clarify or narrow a request." Open Records 
Decision No. 663 at 5 (1999). Thus, the ten-day deadline is tolled during the clarification 
process and resumes upon receipt of the clarified response. Id 

The OAG received the request on November 2, 2006 and sought clarification on 
Noven~ber 1 5. The requestor responded onNovember 2 I, 2006. Thus, the ten-business-day 
deadline was tolled during the clarificatiot~ period until November 22, 2006. However, 
because the OAG observed November 22 as a skeleton creu/ day and November 23 and 24 
were official holidays, the next business day after November 22 is November 27,2006. The 
OAG submitted its request for an open records decision on November 27; therefore, the 
OAG complied with the deadline under section 552.301(b). 

Section 552.103, the litigation exception, provides in relevant part as follows: 

(a) Infonnation is excepted from [required public disclosure] if it is 
infortnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
einployee of the state or a political subdivision, as a consequence of the 
person's office or cmployuent, is or inay be a party. 

(c) lnfonnation relating to litigation involving a govertnnenta1 body or an 
officer or employee or  a goveminental body is excepted froin disclosure 
under Suhseclioii (a) oniy iftlle litigation is pendingorreasoi~ably anticipated 
on the date that the requestor al~plics to the officer for public infonnation for 
access to or duplication of the infoi-iiiation. 

Gov't Code 5 552.103(a), (c). Tile govemniental body has tile burden ofprovidingrelevant 
facis and dociinicnts to st~o\v that the section 552.103(aj exception is applicable in a 
particular situation. The test for meeting this but-den is a shouling tliat (1) litigation is 
pending or reasonably anticipated on the date that the req~rest for infannation was received, , . 
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and (2) the information at i s s ~ ~ e  is related to that litigation. Univ. 0fTe.u. Law Sch. v. Tex. 
Legal Folcnd, 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston 
Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [Ist Dist.] 1984, writ ref d n.r.e.); 
OpenRecords DecisionNo. 551 at 4 (1990). The governmental body must meet both prongs 
of this test for information to be excepted under section 552.103(a). 

The OAG states that prior to the receipt of the written request, the requestor filed a lawsuit 
against the ~iniversity alleging numerous causes of action concerning his employment. The 
OAG is representing the university in this matter. After reviewing your arguments and the 
information, we conclude that litigation is pending. We also conclude the information is 
related to the litigation for purposes of section 552.103(a) and may, therefore, be withheld 
from disclosure. 

We note, however, that once infontlation has been obtained by all parties to the litigation 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
infonixation. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that 
has either been obtained from or provided to the opposing party in the litigation is not 
excepted from disclosure under section 552.103(a), and it must be disclosed. Further, the 
applicability of section 552.103(a) cixds once the litigation has been conclucied. Attovney 
General Opinion MW-575 (1982); Open Records Decision No. 350 (1 982). Because we are 
able to make a deterriiination under section 552.103, we need not address your additional 
arguments against disclosure, 

This letter niling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detenisirtatioi~ regarding any other records or any other circumstances. 

This I-uling triggers importalit deadlines regarding the rights and respoitsibilities of the 
gover~:niental body and of the reqiiestou. For example: gover~sniental bodies arc prohibited 
from asking the attorney general to reconsider this riiling. Gov't Code 5 552.301(f). If the 
governii-tental body waiils to challenge this ruliitg, thc govemme~ital body must appeal by 
filing suit in Travis Co~i~ity within 30 calendar days. Ici. 6 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Jtl. 5 552.353(b)(3), (c). If tlxe governmental body does not appeal this ruling and the 
govem~xiental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governme~stal body to ei~force this r~iliiig. 
Jd. 5 552.321(a). 

I f  this ruling requires the gover~sincntal body to rclcase all or part of the requested 
inforiliation, the goveni~liental body is responsible for taking the next stcp. Rased on the 
statute, the attorney general expects that, upon receiving this ruling, the gover~x~nental body 
will either release tlic public records promptly pursuant to section 552.221(a) of the 
Govcr~iment Code or file a lawsuit chal1cnsiix.g this rulingpiirs~iant to sectiols 552.324 ofthe 
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Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attomey general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Te.as Dep't ofpub.  Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in con~pliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attoriley General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attomey general prefers to receive any comments within 10 calendar days 
of the date of this rnling. 

Sincerely, 

Yen-Ha Le 
Assistant Attorney General 
Open Records Divisioii 

Ref: ID# 270691 

Enc: Sr~bmitted documents 

c: Dr. Radoslav Dimitric 
343 Downing Street 
Pittsburgh, Pennsylvania 152 19 
(W/O enclosures) 


