ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 5, 2007

Mr. Melanie Barton
Assistant District Attorney
Dallas County

411 Elm Street, 5™ Floor
Dallas, Texas 75202

OR2007-01442
Dear Ms. Barton:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 270634,

The Dallas County Sheriff’s Office (the “sheriff”) received a request for the personnel and
internal Affairs files for seven named officers, including the requestor, and regulations and
official directives. You state that you will release the personnel files and the regulations and
official directives. You claim that the submitted internal affairs information is excepted from
disclosure under sections 552.101 and 552.103 of the Govemment Code. We have
considered the exceptions you claim and reviewed the submitted information.’

We begin by noting that the submitted information is subject to required public disclosure
under section 552.022 of the Government Code, which provides in relevant part:

(a) Without hmiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

'"We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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(1) a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body, except as provided by
Section 552.108(.]

Gov’t Code § 552.022(a)(1). You acknowledge that the submitted information at issue
consists of completed investigations made by the sheriff’s internal affairs department. As
prescribed by section 552.022, the sheriffmust release these completed investigations unless
they are confidential under other law. Section 552.103 of the Government Code is a
discretionary exception to disclosure that protects the governmental body’s interests and is
therefore not other law that makes information expressly confidential for purposes of section
552.022(a). See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469 (Tex.
App.—Dallas 1999, no pet.) {(governmental body may waive section 552.103); see also Open
Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally).
Consequently, the sheriff may not withhold the submitted information pursuant to section
552.103 of the Government Code. Because section 552.101 of the Government Code
constitutes “other law” for purposes of section 552.022, we will consider vour argument
under this exception.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 352.101. This section encompasses information made confidential by statute.
Chapter 611 of the Health and Safety Code provides for the confidentiality of records created
or maintained by a mental health professional. Section 611.002(a) reads as follows:

Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

Health & Safety Code § 611.002(2). Section 611.001 defines a “*professional” as (1) a person
authorized to practice medicine, (2} a person licensed or certified by the state to diagnose,
evaluate or treat mental or emotional conditions or disorders, or {3) a person the patient
reasonably believes is authorized, licensed, or certified. Id. § 611.001(b). Sections 611.004
and 611.0045 provide for access to mental health records only by certain individuals. See
Open Records Decision No. 565. We have marked the information that constitutes mental
health records, and that may only be released in accordance with sections 611.004
and 611.0045 of the Health and Safety Code.

Section 552.101 also encompasses the common law right of privacy, which protects
information ifit (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. /ndus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The types of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. /d. at 683. In addition, this office
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has found that the following types of information are excepted from required public
disclosure under common law privacy: personal financial information not relating to a
financial transaction between an individual and a governmental body, see Open Records
Decision Nos. 600 (1992), 545 (1990); and some kinds of medical information or
information indicating disabilities or specific illnesses, see Open Records Decision Nos. 470
(1987) (illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
ilinesses, operations, and physical handicaps).

Generally, however, the public has a legitimate interest in information that relates to public
employment and public employees. See Open Records Decision Nos. 470 at 4 (1987) (public,
has legitimate interest in job qualifications and performance of public employees), 444 at 5-6
(1986) (public has legitimate interest in knowing reasons for dismissal, demotion, promotion,
or resignation of public employees), 423 at 2 (1984) (scope of public employee privacy is
narrow); ¢f- Open Records Decision No. 484 (1987} (public’s interest in knowing how police
departments resolve complaints against police officer ordinarily outweighs officer’s privacy
interest). After reviewing the information at issue, we find that it 1s of legitimate public
interest as it pertains to the conduct of the sheriff’s department officers. Accordingly, none
of the information at issue may be withheld under section 552.101 in conjunction with
common law privacy.

Next, we note that some of the remaining information 1s subject to a previous ruling issued
by the office. On October 17, 2000, this office 1ssued Open Records Letter No. 2006-12219
(20006), in which we held that the sheriff must withhold portions of the requested information
under section 552.117(a)(2) of the Government Code. We presume that the pertinent facts
and circumstances have not changed since the 1ssuance of this prior ruling. Thus, we
determine that the sheriff must continue to rely on our ruling in Open Records Letter
No. 2006-12219 with respect to the information requested in that instance that is also at 1ssue
here. See Open Records Decision No. 673 (2001) (governmental body may rely on previous
determination when the records or information at issue are precisely the same records or
information that were previously submitted to this office pursuant to section
552.301{e)}{(1)(D); the governmenial body which received the request for the records or
information is the same governmental body that previously requested and received a ruling
from the attorney general; the prior ruling concluded that the precise records or information
are or are not excepted from disclosure under the Act; and the law, facts, and circumstances
on which the prior ruling was based have not changed since the issuance of the ruling).

Finally, we note that the remaining records contain information that may be excepted from
disclosure under section 552.1175 of the Government Code.* Section 552.1175 applies to
peace officers’ and provides in pertinent part:

*The Office of the Atlorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).

*Peace officer” 1s defined by Article 2,12 of the Texas Code of Crirunal Procedure,
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(b) Information that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter if the individual to whom the
information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status.

Gov’t Code § 552.1175(b). This provision allows a peace officer who is not employed by
the department to elect to restrict access to his home address and telephone number, social
security number, and family member information. Thus, to the extent the information we
have marked relates to currently licensed peace officers who elect to restrict access to their
information in accordance with section 552.1175(b), the information that we have marked
must be withheld from disclosure under section 552.1175.

In summary, the marked mental health records may only be released in accordance with
sections 611.004 and 611.0045 of the Health and Safety Code. The sheriff must continue to
rely on our ruling in Open Records Letter No. 2006-12219 with respect to the information
requested in that instance that is also at issue here. To the extent the information we have
marked relates to a currently licensed peace officer who elects to restrict access to the
information in accordance with section 552.1175(h), the sheriff must withhold the
information we have marked under section 552.1175 of the Government Code. The
remaining submitted information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file sut within 10 calendar days.
Id. § 552.353(b)(3), {¢). I the governmental body does not appeal this ruling and the
governmental body does not comply with i1, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
ld. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
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statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. /d. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 342 S.W.2d 408, 411
(Tex. App—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges 1o the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,
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Shelli Egger
Assistant Attorney General
Open Records Division
SE/sdk

Ref: 1D# 270634
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