ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 7, 2007

Mr. Miguel A, Saldafia

Law Office of Miguel A. Saldafia

For Brownsville Independent School District
Three North Park Plaza

Brownsville, Texas 78521

OR2007-01617
Dear Mr.Saldana:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned iD# 270927.

The Brownsville Independent School District {(the “district”™), which you represent, received
two requests for information relating to a named employee of the district. You claim that the
requested information is excepted from disclosure under sections 552.101, 552.102,
and 352.111 of the Government Code. We also understand you to claim the attomey-client
privilege. We have considered your arguments and have reviewed the information you
submitted.

We first note that the Act does not require a governmental body to release information that
did not exist when it received a request or create responsive information.' In this instance,
some of the submitted information does not appear to have been in existence when the
district received these requests for nformation. Thus, that information, which we have
marked, is not responsive to these requests. This decision does not address the public
availability of the non-responsive information, and that mformation need not be released.

‘See Econ. Opportunities Dev. Corp. v. Bustamanie, 362 8°W.2d 266 (Tex. Civ. App. — San Antonio
1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2
(1983).
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We also note that the submitted information includes education records. The United States
Department of Education Family Policy Compliance Office (the “DOE”) has informed this
office that the Family Education Rights and Privacy Act of 1974 (“FERPA™), section 1232g
oftitle 20 of the United States Code, does not permit state and local educational authorities
to disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records
ruling process under the Act.” Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must not
submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining “personally
identifiable information™). Among other things, you have submitted unredacted education
records for our review. Because our office is prohibited from reviewing these education
records to determine the applicability of FERPA, we will not address FERPA with respect
to the submitted records. Such determinations under FERPA must be made by the
educational authority in possession of the education records.’

Next, we address the district’s obligations under section 552.301 of the Government Code.
Section 552.301 prescribes procedures that a governmental body must follow in asking this
office to decide whether requested information i1s excepted from public disclosure,
Subsection 552.301(b) requires a governmental body to ask for the attorney general’s
decision and state the exceptions to disclosure that 1t claims not later than the tenth business
day after the date of its receipt of the written request for information. See Gov’t Code
§ 552.301(b). Subsection 552.301(¢) provides that the governmental body must submit to
this office, not later than the fifteenth business day after the date of its receipt of the request,
(1) written comments stating why the governmental body’s claimed exceptions apply to the
information that it seeks to withhold; (2) a copy of the wrnitten request for information; (3)
a signed statement of the date on which the governmental body received the request or
evidence sufficient to establish that date; and (4) the specific information that the
governmental body seeks to withhold or representative samples if the information is
voluminous. See id. § 552.301(e}1)}(A)-(D).

You inform us that the district received these requests for information on November 16
and 17,2006, You also state that the district was closed for the Thanksgiving holidays from
November 22 through November 24. Accordingly, with respect to the November 16 request,
the district’s deadlines under subsections 552.301(b) and 552.301(e) were December 5 and
December 12, 2006, respectively. With respect to the November 17 request, the district’s

*A copy of this letter may be found on the attorney general’s website, available ar http://www.
nag state.tx. us/opinopenfog resources.shtml.

In the future, if the district does obtain parental consent to submit wredacted education records, and
the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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deadlines under subsections 552.301(b) and 552.301(¢) were December 6 and December 13,
respectively. The district did not claim the attorney-client privilege, as encompassed by
section 552.107(1) of the Government Code, within either of its ten-business-day deadlines
under subsection 552.301(b).* Moreover, the district did not submit the information that is
responsive to the November 16 request within its fifteen-business day deadline under
subsection 552.301(e).” The district also failed to submit some of the information
encompassed by the November 17 request within its deadline under subsection 552.301(e).°
Thus, the district did not comply with section 552.301 in requesting this decision.

If a governmental body fails to comply with section 552.301, the requested information is
presumed to be subject to required public disclosure and must be released, unless there is a
compelling reason to withhold any of the information. See id. § 552.302; Hancock v. State
Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ). This statutory
presumption can generally be overcome when the information is confidential by law or third-
party interests are at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2
(1982). Sections 552.107(1) and 552.111 of the Government Code are discretionary
exceptions to disclosure that protect a governmental body’s interests and may be waived.
See Open Records Decision Nos. 676 at 10-11 (2002) (attorney-client privilege under Gov’t
Code § 552.107(1ymay be waived), 665 at 2 n.5 (2000) (discretionary exceptions generally),
663 at 5 (1999) (waiver of discretionary exceptions), 470 at 7 (1987} (statutory predecessor
to Gov’t Code § 552.111 subject to waiver). The district’s claims under sections 552.107(1)
and 552.111 are not compelling reasons for non-disclosure under section 552.302. In failing
to timely claim section 552.107(1), the district waived that exception and may not withhold
any of the information that is responsive to these requests under section 552.107(1).

Likewise, in failing to comply with subsection 552.301(e) with respect to the November 16
request, the district also waived section 552,111 and may not withhold any ofthe information
that is responsive to the November 16 request under section 552.111. Moreover, in waiving
section 552.111 with respect to the information that is responsive to the November 16
request, the district also waived section 552.111 to the extent that the same information is
responsive to the November 17 request. See Gov’t Code § 552.007; Open Records Decision
Nos. 518 at 3 (1989) (governmental body may not withhold from further disclosure
information that it previously released, where previous disclosure was not expressly
prohibited by law), 490 at 2 (1988) (generally, if governmental body releases information to
one member of public, Act’s exceptions to disclosure are waived unless information is

“The district’s initial assertions of the attorney-client privilege appear in letters dated December 12,
2006, that were subinitted to this office on December 13, 2006.

*The information encompassed by the first request was submitted to this office by facsimile on
December 13, 2006, and by letter postmarked December 14, 2606,

*The information in question was submitted by letter postmarked December 14, 2006,
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deemed confidential under Act), 400 at 2 (1983) (governmental body waived statutory
predecessor to Gov’t Code § 552.111 when it permitted members of public to examine
information). Therefore, because the district has submitted the same mformation as being
responsive to both requests, the district may not withhold any of the responsive information
under section 552.111. However, we will address the district’s claims under sections
552.101 and 552.102 of the Government Code, as the applicability of those exceptions can
provide compelling reasons for non-disclosure.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This
exception encompasses the common-law right to privacy. Comimon-law privacy protects
information that is highly intimate or embarrassing, such that its release would be highly
objectionable to a person of ordinary sensibilities, and of no legitimate public interest. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Common-law
privacy protects the specific types of information that are held to be intimate or embarrassing
in Industrial Foundation. See id. at 683 (information relating to sexual assault, pregnancy,
mental or physical abuse in workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs). This office has determined that
other types of information also are private under section 552.101. See generally Open
Records Decision No. 659 at 4-5 (1999) (summarizing information attorney general has held
to be private).

Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure
of which would constitute a clearly unwarranted invasion of personal privacy[.]” Gov’t Code
§ 552.102(a). Section 552.102(a) protects information that relates to public officials and
employees. The privacy analysis under section 552.102(a) is the same as the common-law
privacy test under section 552,101 of the Government Code and Industrial Foundation. See
Hubertv. Harte-Hanks Tex. Newspapers, Inc., 652 8.W.2d 546, 549-531 (Tex. App.— Austin
1983, writ ref’d nr.e.} (addressing statutory predecessor to Gov't Code § 552.102).
Therefore, we will address your privacy claims together.

In this instance, the information at issue relates to an employee of the district and his conduct
as an employee. As this office has frequently stated, information relating to public
employment and public employees is generally a matter of legitimate public interest. See,
e.g., Open Records Decision Nos. 470 at 4 (1987) (job performance does not generally
constitute public employee’s private affairs), 405 at 2 (1983) (manner in which public
employee’s job was performed cannot be said to be of minimal public interest). We have
marked a small amount of information that is protected by common-law privacy and must
be withheld from the requestors under section 552.101. The district may not withhold any
of the remaining information on privacy grounds under section 552.101 or section 552.102.
See also Open Records Decision Nos. 562 at 10 (1990) (personnel file information does not
involve most intimate aspects of human affairs, but in fact touches on matters of legitimate
public concern), 542 at 5 (1990) (information in public employee’s resume not private under
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statutory predecessors to Gov’t Code §§ 552.101 and 552.102), 444 at 3 (1986) (public has
obvious interest in information concerning qualifications and performance of governmental
employees).

We also understand you to raise section 552.102(b), which provides that “[ijnformation is
excepted from [public disclosure] if it is & transcript from an institution of higher education
maintained in the personnel file of a professional public school emiployee, except that this
section does not exempt from disclosure the degree obtained or the curriculum on a transcript
in the personnel file of the employee.” Gov’t Code § 552.102(b). As the submitted
documents do notinclude a transcript from an institution of higher education, the district may
not withhold any of the submitted information under section 552.102(b).

We note that section 552.117 of the Government Code may be applicable to some of the
responsive information.” Section 552.117(a)(1) excepts from disclosure the home address
and telephone number, social security number, and family member information of a current
or former official or employee of a governmental body who requests that this information be
kept confidential under section 552.024 of the Government Code. Whether a particular item
of information is protected by section 552.117(a)(1) must be determined at the time of the
governmental body’s receipt of the request for the information. See Open Records Decision
No. 530 at 5 (1989). Thus, information may only be withheld under section 552.117(a)}{1)
on behalf of a current or former official or employee who made a request for confidentiality
under section 552.024 prior to the date of the governmental body’s receipt of the request for
the information. Information may not be withheld under section 552.117(a)(1) on behalf of
a current or former official or employee who did not timely request confidentiality under
section 552.024.

We have marked the submitted information that may be excepted from disclosure under
section 552.117. To the extent that the employee who is the subject of that information
timely requested confidentiality for the information under section 552.024, the marked
information must be withheld under section 552.117(a)(1).

Section 552.117(a)(2) excepts from disclosure the home address and telephone number,
social security number, and family member information of a peace officer, regardless of
whether the peace officer complies with sections 552.024 or 552.1175 of the Government
Code.? Ifthe information that we have marked under section 552.117(a}(2) relates to a peace

"Unlike other excepticns to disclosure, this office will raise section 552.117 on behalf of a
governmental body, as this exception is mandatory and may not be waived, See Gov't Code §§ 552,007, .352;
Open Records Decision Neo. 674 at 3 n4 (2001} {mandatory exceptions).

$Section 552.117(a}(2) adopts the definition of peace officer found at article 2.12 of the Code of
Criminal Procedure.



Mr. Miguel A. Saldafia - Page 6

officer emp_}oyed by the district, then that information must be withheld under section
552.117(a)(2).

In the event that the information in question does not relate to a peace officer employed by
the district, then the district may be required to withhold that information under section
552.1175.% Section 552.1175 provides in part:

(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Procedure].]

(b) Information that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter if the individual to whom the
information relates:

(1) chooses to restrict public access to the mformation; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status.

Gov’t Code § 552.1175(a)-(b). Thus, if the information in question relates to a peace officer
employed by another governmental entity, that information must be withheld under
section 552.1175 if the officer elects to restrict access to it in accordance with
section 552.1175(b).

Lastly, we note that under section 552.147 of the Government Code, “[t]he social security
number of a living person is excepted from” required public disclosure under the Act."
Gov’'t Code § 552.147(a). The district must withhold the employee’s social security number
that we have marked under section 552.147.

In summary: (1) the district must withhold the marked information that is confidential under
~ section 552.101 of the Government Code in conjunction with common-law privacy; (2) the

"Section 552.1175 alse is mandatory and may not be waived. Gov't Code §§ 552.007, 352; Open
Records Decision No. 674 at 3 n.4 (2001).

We also note that section 552.147(b) of the Government Code authorizes a governmental body to
redact a living persan’s social security number from public release without the necessity of requesting a decision
from this office under the Act.
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district must withhold the information that we have marked under section 552.117(a)(1) of
the Government Code, to the extent that the employee who 1s the subject of that information
timely requested confidentiality for the information under section 552.024 of the Government
Code; (3) the district must withhold the information that we have marked under
section 552.117(a)(2) of the Government Code if the information relates to a peace officer
employed by the district; (4) if section 552.117(a}(2) is not applicable to that information,
then it must withheld under section 552.1175 of the Government Code if it relates to a peace
officer employed by another governmental entity who elects to restrict access to the
information in accordance with section 552.1175(b); and (5) the marked social security
number must be withheld under section 552.147 of the Government Code. The rest of the
information must be released. This ruling does not address the applicability of FERPA to
the submitted information. Should the district determine that all or portions of the submitted
information consists of “education records” subject to FERPA, the district must dispose of
that information in accordance with FERPA, rather than the Act,

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. fd. § 552.324(b). Inorder to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with 1it, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body 1s responsible for taking the next step. Based on the
statute, the attorney general expects that, upon recetving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. fd. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
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body. [d. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Assistant Attorney General
Open Records Division

JWM/gww
Ref: 1D# 270927
Enc: Submitted documents

c: Mr. Manuel De La Rosa
KRGV-TV
900 East Expressway
Weslaco, Texas 78596
{w/0 enclosures)

Mr. Jose Borjon
Brownsville Herald

1135 East Van Buren Street
Brownsville, Texas 78521
(w/o enclosures)



