
G R E G  A B B O T ?  

February 9,2007 

Ms. Carol Day-Moss 
Assistant District Attorney 
Hunt County 
P.O. Box 441 
Greenville, Texas 75403-0441 

Dear Ms. Carol Day-Moss: 

You ask whether certain inforniation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 271020. 

The Hnnt County Sheriff's Office (the "sheriff") received a request for the investigation file 
and personnel file of a particular individual. You have submitted four exhibits, C, D, E, and 
F, that constitute the investigation file and personnel file. You raise no exception with 
respect to Exhibits D and F. You claim that two of the exhibits, C contaiiiiiig a portion of 
the investigation file, and E containing a portion of the personnel file, are excepted from 
disclosure under section 552.103 of the Government Code. We Stave considered the 
exception you clairii and reviewed the subniitted inforniation. 

Initially, we note that Exhibit E includes infor??;ation that is s~zbjcct to section 552.022 ofthe 
Govcrnrnent Code. Section 552.022(a) provides in part: 

(a) Witliout limiting the amount or kind of inforniation that is piiblic 
information under this chapter, the foo[lo\ving categories o f  inibriiiation are 
public information and not excepted froni required disclosure under this 
chapter unless they are expressly confidential ~ ~ n d e r  other law: 

(1) a completed report, andit, cval~iatio~i, 01- invcstigation made 
of, for, or by a gorcniniciitai body, cxccpt as provided by 
Section 552.108, 
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Gov't Code 5 552.022(a)(I). Exhibit E contailis completed evaluations made by the sheriff 
that are expressly public under section 552.022(a)(l) unless excepted under section 552.108 
of the Government Code or confidential under other law. The sheriffonly asserts that this 
information is excepted from disclosure under section 552.103 of the Governnieilt Code. 
Ho%irever, section 552.103 is a discretionary exception and, as such, is not other law for 
purposes of section 552.022. See Dallas Area Rapid Tr-cirlsit v. Dallas Morrzirlg Neit~s, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (gover~imental body may waive 
section 552.103): Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions 
generally). Therefore, the sheriff may not withhold the completed evaluations under - 
section 552.103. 

We now address your arguments under section 552.103 of the Government Code for Exhibit 
C and the remaining information in Exhibit E. Section 552.103 provides as follows: 

(a) Infomiation is excepted from [required public disclosure] if i t  is 
information relating to litigation of a civil or criminal nature to which tlie 
state or a political subdivision is or may be a party or to which an officer or 
enlployee of the state or a political siibdivision, as a consequence of tlie 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governniental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for ptiblic 
information for access to or duplication of the information. 

Cov't Code 552.103(a), (c). The sheriff has the burden of providing relevant facts and 
documents to show that tlie section 552.103(a) exceptioil is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigatiori is pending or 
reasoilably anticipated on the date the governmental body received the request, and (2) the 
information at issue is related to tllat litigation. U~iii:  qj' Ti'.r. L,uiv Sch. 1'. Te.x. Legill 
f;oirr?d, 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, rio pet.); Heclrd 1.. I-Ioltstorz Post 
Co., 684 S.W.2d 210, 212 (Tex. App.-tlouston /]st  Dist.] 1984, writ r e fd  n.r.e.); Open 
Records Decision No. 55 1 at 4 (1990). Thc sheriff must nieet both prongs of tllis test for 
information to be excepted ui~der 552.103(a). 

To establish that litigation is reaso~iably anticipated, a gover~~rnelital body niiist provide this 
office "concrete evidei~ce sliowii~g that tlic clainl that litigation inay ensue is more than mere 
co~~jectiire." Open Records Decision S o .  452 at 4 (1986). Whether litigation is reasonably 
anticipated ir~ust bc determined OII a casc-by-case basis. See i(i. Concre!~ evidence to 
suppo~-t a claiiii that litigatioii is reasonabiy anticipated niay include, for exaniple, the 
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governmental body's receipt of a letter containing a specific threat to sue the governmental 
body from ail attorney for a potential opposing party. See Open Records Decision No. 555 
(1 990); seealso Open RecordsDecision No. 518 at 5 (1989) (litigation must be"realistically 
contemplated). On the other hand, this office has deterniined that, if an individual publicly 
threatens to bring suit against a governmental body but does not ac t~~al ly  take objective steps 
t o ~ ~ a r d  filing suit, litigation is not reasonably anticipated. See Open Records Decision 
No. 331 (1982). Further, the fact that a potential opposing party has hired an attorney who 
makes a request for infor~iiation does not establish that litigation is reasonably anticipated. 
See Open Records Decision No. 361 (1983). 

In this instance, you state that the requestor is an attorney representing the prospective 
opposing party. You also indicate that the requestor has actively participated on behalf of 
the prospective opposing party by making the current request aiid accompanying the 
opposing party to meetings with the sheriff. However,  yo^^ have failed to submit any 
additional arguments showing that the requestor has taken objective steps toward filing 
litigation. As stated above, a request for information made by the opposing party's attorney, 
without objective steps toward filing stlit, is not sufficient to show that litigation is 
reasoilably anticipated. See Open Records Decision No. 361 (1 983). Therefore, tile sheriff 
has fiailed to deinonstvate the applicability of sectioii 552.103 to the submitted information, 
and we conclude that the sheriff may not ~vithhold Exhibit C or E nnder that exception. 

Section 552.101 of the Government Code excepts from disclos~~re "informati011 coitsidered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Cod: 5 552.101. This section encoiiipasses infomiation protected by other statutes. Access 
to medical records is governed by the Medical Practice Act (the "MPA"), Occ. Code 
5s 151.001-165.160. Section 159.OC12 of the MPA provides: 

(a) A cornmu~nication between a physician and a patient: relative to or in 
connectioil with any professional services as a physiciaii to the patient, is 
coiifidential and privileged and iiiay not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluatioii, or treatment of a patient 
by aphysician that is createdor maintained by aphysician is contidcntial and 
privileged and may not be disclosed except as provided by this cltaptcr. 

(c) A person who rcceives ii~foi-mation frorti a co~itidential communication 
01- record as described by this chapter, other than a person listed in 
Section 159.001 who is acting 011 the patient's bchalf, iliay not disclose the 
information except to the entcnt that disclosirre is consistent with the 
aiithorized purposes for \i,hich the inforiliation was first obtained. 

Occ. Cocle 9 159.t302. Informaiio~i sul?j~:ct lo [he hlPA includes both medical records and . . 
i~iforrnatioii obtained from those rncciical records. See Gpen Records 1)ecisioii No. 598 
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(1991). Medical records must be released upon the patient's signed, \vritten consent, 
provided that the consent specifies (1) the information to be covered by the release, 
(2) reasons or purposes for the release, and (3) the person to whom the information is to be 
released. Occ. Code $ 5  159.004, ,005. Section 159.002(c) also req~~ires  that any subsequent 
release of medical records be consistent with the purposes for which the governmental body 
obtained the records. Open Records Decision No. 565 at 7 (1990). Upon review, we have 
marked the medical records in Exhibit F that are subject to the MPA. As the attorney for the 
individual whose medical records are at issue, the requestor may have a right of access to 
it. The sheriff must not release the marked medical records to the requestor unless it has 
authorization under the MPA to do so. See ORD No. 598. 

Next, we note that Exhibit F contains an L-2 Declaration of Medical Condition and an L-3 
Declaration of Psychological and Emotional Health. Section 552.101 also encompasses 
section 1701.306 which provides as follows: 

(a) The commission may not issue a license to a person as an officer ox 
county jailer ~lnless the person is examined by: 

(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and eniotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensedphysician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
physical examination, blood test, or other niedical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is soiiglit shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy of the 
report on file in a format readily accessible to the con~iiiission. A declaratio~l 
is not public information. 

Icl. 5 1701.306(a), (b). Therefore, the L-2 Declaration of Medical Condition and the L-3 
Declaration of Psycl~ological and Enlotional I-Iealtli xve have niarkcd are confidential under 
section 1701.306 of the Occupations Code and must be withheld under section 552.101 of 
the Go\~ernn~e~it  Code. 

Sectioii 552.101 also encompasses the con~mon-law right to privacy, which protects 
infoi-niation if i t  ( 1 )  contains higlily intimate or einbarrassing facts, tlie publication of which 
would be bighly objectionable to a reaso~iable person, and (2) is not of legitimate concern 
to t l ~ e  public. itzdits. F o ~ n ~ i i  1.. Te.7. 11irltr.s. Acciilc~tit Bcl., 540 S.L\'.Zd 668, 655 (Tex. 1976). 
This office 1x1s foiind that tlie some kinds of~mzdical iiiibri~~ation 01- iiiii-;rniation indicating 
disabilities or speciiic illnesses are excepted from ~reqirired public disclosure iiiider conin~on 
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law privacy. See Open Records Decision No. 455 (1987) (prescription drugs, illnesses, 
operations, and physical handicaps). Upon review, we have marked the information in 
Exhibit D that must be withheld under section 552.101 in conjunction with common-law 
privacy. 

We note that Exhibits C and D contain the home addresses and social security numbers of 
sheriff employees. Section 552.1 17(a)(2) of the Government Code excepts from disclosure 
the home address, home telephone number, social security number: and family member 
information of a peace officer, regardless of whether the peace officer complies with 
sections 552.024 or 552.1 175. Section 552.1 17(a)(2) adopts the definition of peace officer 
found at article 2.12 of the Code of Criminal Procedure. Therefore, to the extent the 
information we have marked pertains to a peace officer, this information must be withheld 
under section 552.1 17(a)(2). 

We are unable to discern from the records wliether t ~ v o  of the employees at issue are peace 
officers. Thus, to the extent that the individuals whose infonilation is at issue are not 
currently licensed peace officers, but are current or former sheriff employees, 
section 552.1 17(a)(l) may apply. Section 552.1 17(a)(l) excepts from disclosure the home 
address, home telephone nun~ber, social security numbers, and family member information 
of current or fonner official or employee of a governmental body who requests that this 
inforination be kept confidential under section 552.024. Whether a particular piece of 
information is protected by section 552.1 17 must be determined at the time the request for 
it is made. See Open Records Decision No. 530 ai 5 (1989). Therefore, the sheriff may only 
withhold information under section 552.1 17(a)(I) on behalf of a current or former official 
or employee who made a request for confidentiality under section 552.024 prior to the date 
on which the request for this information was made. Accordingly, if the eniployees timely 
elected to keep their personal information confidential, the sheriff must withitold the 
i~iformatio~i we have marked under section 552.1 I7(a)(l). The slierif'fniay not withhold this 
infori~iatiori under section 552.117(a)(I) if tile elnployees did not make timely elections to 
keep the inforination confidential. If the section 552.1 17 does not apply to this information, 
then the sheriff must withhold the social security number wc have niarked pursuant to 
section 552.147 of the Government Code. See Gov't Code $ 552.147 (stating the social 
security number of a living person is exccptcd fi-0111 required public disclosure under the 
Act). 

Finally, section 552.130 ofthe Govemnient Code pi-ovides i i i  rele~rant part: 

(a) Information is excepted from the reqilirenient of Section 552.02 1 if thc 
ilifoiniaiion relates to: 

(1) a motol- vehicle operator's 01- driver's liceiisc or permit issued by 
an agency of this state; [or] 
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Gov't Code 5 552.130(a)(l). Therefore, the sheriffmust withhold the Texas driver's license 
numbers we have marked under section 552.130. The remaining information must be 
released. 

In summary, the sheriff must withhold the information we have marked under 
section 552.101 in conjunction with the MPA, section 1701.306 of the Occupations Code, 
and common-law privacy. f'ou must withhold the marked addresses, social security 
numbers, and family information of peace officers under section 552.117(a)(2). If the 
employees are not licensed peace officers, but did timely elect to withhold their personal 
information, then you must withhold the marked addresses and social security nunibers 
under section 552.117(a)(l). If neither section 552.1 17(a)(l) nor section 552.1 17(a)(2) 
applies, then you must withhold the marked social security number under section 552.147. 
You must withhold the marked driver's license numbers under section 552.130. The 
remaining infomiation must be released.' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling niust not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers ittiportant deadlines regarding the rights and responsibilities of the 
rovemmental body and of the requestor. For example, governmental bodies are prohibited <. 

from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f]. Ifthe 
~overnnlental body wants to challenge this ritling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit ~vithin 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governniental body does not comply with it,  then both the requestor and the attorney 
gencl-a1 have the right to file suit against the goi,ernmental body to enforce this ruling. 
Id. 5 552.321(a). 

If Illis ruling rcquircs the govertiiiierital body to release all or part of the requested 
itifonnation, the governmental body is responsible for taking the next step. Hascd on the 
statute, the attorney general expects that, upon receiving this ruling, the govcnin~cnlal body 
will either release the public records promptly pursiiaiit to section 552.221(a) of the 

1 The siibiiiitted docuiiicnts coiitaili infomiation about tile naiiied individual that is coniidcniial with 
reslxct to tlie general public. Yoii indicate, liowcvcr. that tlic requestor is the authorized representative tlie 
named individual. l'hus. tire requestor lias a special riglit of' access to her client's personal iiiformatioii. See 
Gos't Code 5 552.023 (person's aiitliorized repi-cseiitniive has special right of access to inhi-iiiatioii that is 
excepted from public disclosiire under laws intended to protect person's privacy interest as s~ihject of the 
infor~naiion);.sce~l,soO~~~n RrcorcisDecisioii No. 481 a t4 (  1987) (privacy theories not i~irplicated wliciiperson 
asks gniernnicntal body ibr inforiiiation coiicei-ni!ig tile pcisoii). lii tlic event the sheriff r ecc i~es  another 
reqiicsi for tliis info:-i~lation fiom someone otiicr tliaii this reqiicstoi- or her clieiit, tiic s1ieriflSiiiiisc ask iliis of ice  
for a decision $vlieilier tile iiifoiniation is siibjcct to piihlic discloiiirc. 
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Government Code or file a lawsuit challengir~g this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are re)eased in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Madassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the govenlmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney genera1 prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

CP *&=+- 
Justin D. Gordon 
Assistant Attorney General 
Open Records Division 

Enc. Submitted docunxnts 

c :  Ms. Jane E. Bishkin 
7502 Greenville, Suite 500 
Dallas, Texas 7523 1 
(wio enclosures) 


