ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 9, 2007

Ms. Pamela Hutson
Assistant City Attorney

City of Arlington

P. O. Box 90231

Arlington, Texas 76004-3231

OR2007-01751
Dear Ms. Hutson:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned 1D# 271005.

The Arlington Police Department (the “department”) received a request for “statute on code
violation, copy of a lawful complaint, the personnel files of [a named department officer],
and any other public servant involve{d] in [a specified] incident, {and] the City of Arlington
bond and oath™ as well information related to a case number 060062283, You claim that the
submitted information is excepted from disclosure under sections 552.103 and 552.108 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.! We have also considered comments submitted by the requestor. See
Gov’t Code § 552.304 (providing that interested party may submit comments stating why
information should or should not be released).

Initially, we note the department informs us that a portion of the requested information was
the subject of a previous request for information, in response to which this office issued
Open Records Letter No. 2006-12116 (20606). Open Records Letter No. 2006-12116 held
that the department (1) must release to this requestor certain court-filed documents under

"We assume that the sample of records submitted to this office is truly representative of the requested
records as a whole, See Open Records Decision Nos. 499 {1988}, 407 {1988). This open records lelter does
not reach, and therefore does not authorize the withholding of, any other requested records to the extent that
those records contain substantially different types of information than that submitted to this office.
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section 552,022 of the Government Code, including fingerprint information under
section 560.002 of the Government Code, and (2) except for basic information, which must
be released, withhold the remaining information at issue in that previous request under
section $52.108 of the Government Code. With regard to the requested information that is
identical to the information previously requested and ruled upon by this office in this prior
ruling, we conclude that, as we have no indication that the law, facts, and circumstances on
which the prior ruling was based have changed, the department may continue to rely on
Open Records Letter No. 2006-12116 as a previous determination. See Open Records
Decision No. 673 (2001) (so long as law, facts, circumstances on which prior ruling was
based have not changed, first type of previous determination exists where requested
information is precisely same information as was addressed in prior attorney general ruling,
ruling is addressed to same governmental body, and ruling concludes that information is or
is not excepted from disclosure). To the extent that the requested information was not the
subject of the prior ruling, we will address your remaining arguments.

First, however, we must address the department’s obligations under section 552.301 of the
Government Code. Section 552.301(b) requires the governmental body to ask for the
attorney general’s decision and state the exceptions to disclosure that it ¢laims not later than
the tenth business day after the date of'its receipt of the written request for information. See
Gov’t Code § 552.301(b). Although you timely claimed section 552.103 as an exception to
disclosure, you did not raise section 552.108 within the ten-business-day period prescribed
by section 552.301(b) of the Government Code. Pursuant to section 552.302 of the
Government Code, a governmental body’s failure to comply with the procedural
requirements of section 552.301 results in the legal presumption that the information is
public and must be released unless a governmental body demonstrates a compelling reason
to withhold the information to overcome this presumption, See Hancock v. State Bd. of
Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must
make compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to Gov't Code § 552.302); Open Records Decision No. 319 (1982).
Section 552.108 is a discretionary exception to disclosure that protects a governmental
body’s interests and may be waived by the governmental body. See Open Recerds Decision
No. 177 (1977} (governmental body may waive statutory predecessor to section 552.108);
see also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions
generally). Thus, in failing to raise section 552.108 within the deadline prescribed by
section 552.301(b), the department has waived its claim under section 552.108. See
generally Open Records Decision No. 663 at 5 (1999} (untimely request for decision resulted
in waiver of discretionary exceptions), However, because you have timely raised
section 552.103, we wiil consider your arguments under this section. See Gov’t Code
§ 552.302, see also Open Records Decision No. 150 at 2 (1977},

You claim the submitted information is excepted from disclosure under section 552,103 of
the Government Code. Section 552.103 provides as follows:

(a)} Information is excepted from [required public disclosure} if it is
information relating to litigation of a civil or eriminal nature to which the
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state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
persont’s office or employment, 1s or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information,

Gov't Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request
for information, and (2) the information at issue is related to that litigation. Univ. of Tex.
Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-—Austin 1997, no pet.);
Heard v. Houston Post Co., 684 SSW . 2d 210, 212 (Tex. App.—Houston [Ist Dist.] 1984,
writ ref”d n.r.e.); Open Records Decision No. 351 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).

The submitted information consists entirely of personnel records you argue are related to a
criminal case. We note, however, that the department is not a party to this litigation. See
Gov’t Code § 552.103(a); Open Records Decision No. 575 at 2 (1990) (stating that
predecessor to section 552.103 only applies when governmental body 1s party to litigation).
Furthermore, you have not provided this office with an aftirmative representation from a
governmental body, other than the department, with a litigation interest that seeks to
withhold the information at issue pursuant to section 552.103. Accordingly, the department
may not withhold any of the information at issue under section 552,103 of the Government
Code.

However, upon review, we find that some of the submitted information is excepted from
disclosure by sections 552,101, 552,117, 552,130, and 552.137 of the Government Code.?
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov't
Code § 552.101. Section 552.101 also encompasses information made confidential by
statute, including criminal history record information (“CHRI”) generated by the National
Crime Information Center or by the Texas Crime Information Center. Title 28, part 20 of the
Code of Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987}, 4806 (1987),
470 {1987).
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aliow each state to follow its individual law with respect to CHRI 1t generates. [Id.
Section 411.083 of the Government Code deems confidential CHRI that the Texas
Department of Public Safety (“"DPS”) maintains, except that the DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. /d. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090 - ,127. Furthermore, any CHRI
obtained from DPS or any other criminal justice agency must be withheld under
section 552.101 of the Government Code in conjunction with Government Code chapter 411,
subchapter F. See Gov’t Code § 411.082(2)B) (term CHRI does not include driving record
information). Therefore, the department must withhold the CHRI that we have marked
under section 552.101 of the Government Code in conjunction with federal law and
chapter 411 of the Government Code.

The remaining submitted information includes fingerprints. Chapter 560 ofthe Government
Code provides that a governmental body may not release fingerprint information except in
certain limited circumstances. See Gov't Code §§ 560.001 (defining “biometric identifier”
to include fingerprints), .002 (prescribing manner in which biometric identifiers must be
maintained and circumstances in which they can be released), .003 (providing that biometric
identifiers in possession of governmental body are exempt from disclosure under Act). You
do not inform us, and the submitted information does not indicate, that section 560.002
permits the disclosure of the submitted fingerprints. Therefore, the department must withhold
this information, which we have marked, under section 552.101 of the Government Code 1n
conjunction with section 560.003 of the Government Code.

Section 1703.306 of the Occupations Code governs information obtained in the course of
conducting a polygraph examination and provides that “a person for whom a polygraph
examination is conducted . . . may not disclose information acaquired from a polygraph
examination” except to certain categories of people. Occ. Code § 1703.306(a). The
requestor does not appear to fall within any of the enumerated categories; therefore, the
department must withhold the polygraph information we have marked in the submitted
records under section 552.101 of the Government Code in conjunction with section 1703.306
of the Occupations Code.

Section 552.117(a)(2) excepts from public disclosure a peace officer’s home address and
telephone number, social sceurity number, and family member information regardiess of
whether the peace officer made an election under section 552.G24 of the Government Code.”
We note that section 552.117 also encompasses a personal cellular telephone number,

*Section 552.1 17{a}(2) applies to peace officers as defined by article 2.12 of the Code of Criminal
Procedure.
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provided that the cellular phone service is not paid for by a governmental body. See Open
Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular mobile
phone numbers paid for by governmental body and intended for official use). Personal pager
numbers of peace officers are excepted under section 552.117(a)(2) as well. See Open
Records Decision No. 670 (2001). Ifthe cellular and pager numbers of peace officers in the
submitted information are not paid for by a governmental body they must be withheld under
section 552.117(a)(2); otherwise, these cellular and pager numbers must be released.
Pursuant to section 552.117(a)(2), the department must withhold the peace officers’
information we have marked in the submitted documents.

Section 552.130 of the Government Code excepts from discleosure information that “relates
to . .. a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state,” Gov’t Code
§ 552.130. The department must withhold the Texas motor vehicle record information we
have marked in the remaining submitted information.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). See Gov't Code
§ 552.137(a)-(c). The e-mail addresses marked in the submitted information are not of a
type specifically excluded by section 532.137(¢). Therefore, unless the department receives
consent for their release, the department must withhold the marked e-mail addresses in
accordance with section 552.137.

In summary, with regard to the requested information that is identical to the information
previously requested and ruled upon in Open Records Letter No. 2006-12116, the
department may continue to rely on that prior ruling as a previous determination. We have
marked the information the department must withhold under section 552.101 of the
Government Code in conjunction with (1) federal law and chapter 411 of the Government
Code, (2) section 560.003 of the Government Code, and (3) section 1703.306 of the
Occupations Code.  We have marked the information that must be withheld under
section 552.117(a)(2) of the Government Code, including the marked cellular telephone and
pager numbers if they are not pald for by a governmental body. The department must
withhold the Texas motor vehicle information we have marked under section 552.130 of the
Government Code. Unless the department receives consent for their release, it must
withhold the e-mail addresses we have marked under section 552.137 of the Government
Code. The remaining submitted information must be released.

This letter ruling is limited to the particular records at issue i this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances,

This ruling triggers importan: deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
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from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this rulimg. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that fatlure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. /d. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Oftice of the
Attorney General at (512} 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 catendar days
of the date of this ruling.

Sincerely,

IS

Ramsey A, Abarca
Assistant Attorney General
Open Records Division

RAA/eb
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Ref: ID# 271005
Enc. Submitted documents

oH Mr. Darren B. Swain
P. O. Box 210083
Bedford, Texas 76021
{(w/o enclosures)



