
G R E G  A B B O T T  

February 9 ,2007 

Ms. Pamela Hutson 
Assistant City Attorney 
City ofArlington 
P. 0. Box 90231 
Arlington, Texas 76004-323 1 

Dear Ms. Hutson: 

Yo11 ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 271005. 

The Arlington Police Department (the "department") received a request for "statute on code 
violation, copy o f a  lawful conipIaintl the personnel files of [a named departnieiit officer], 
and any otlier public servant involvejd] i i i  [a specified] ilicidcnt, [and] the City of Arlinzton 
bond aiid oath" as well information related to a case nirmber 060062283. You claim that the 
submitted information is excepted from disclosure under sectioils 552.103 and 552.108 of 
the Government Code. We have cotisidered the exceptions you claim and reviewed the 
s~tbriiittcd infonilation.' \\re havealso considered comments sitbniitted by the requestor. See 
Gov't Code $ 552.304 (providirig that interested party may submit columents stating why 
information should or should not be released), 

Initially, we note the department infornis us that a portion of the  requested information was 
the s~ibject of a previous request for inforniation, in  response to which this office issited 
Open Records Letter No. 2006-1 21 16 (2006). Open Records Letter No. 2006- 12 1 16 held 
that the department (1) tuust release to this requestor certain court-filed docun~ents iinder 

I \Ve ;issi!nie that t!ic sample ofreco:ds siihiiiittcd to this office is t!.uly r-cpreseiitatii-e oftiic reqiiestcd 
, . rccnrds as n \ilioIe. See Open Record? Dccisio:i Yos. 409 (iO'i8). 497 (1988). l'liis opeii records lctter docs 

not reacii, and tlierefore does not a~itliorize tile witi~iioidiiig of; any otl~er reijiicsied r-ecoidi to ?lie estcnr ?lint 
tliosc records coiitain substaiitialiy diffeieirt types o f  infomiation than that siibmitted to this office. 
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section 552.022 of the Government Code, including fingerprint information under 
section 560.002 of the Government Code, and (2) except for basic information, which must 
be released, withhold the remaining infomiation at issue in that previous request under 
section 552.108 of the Govemrnent Code. With regard to the requested information that is 
identical to the infomiation previously req~iested and ruled upon by this office in this prior 
ruling, we conclude that, as we have no indication that the law, facts, and circun~stances on 
which the prior r ~ ~ l i n g  was based have changed, the department may continue to rely on 
Open Records Letter No. 2006-121 16 as a previons detcrminatioii. See Open Records 
Decision No. 673 (2001) (so long as law, facts, circumstances on which prior ruling was 
based have not changed, first type of previo~~s  deterinination exists where reqiiested 
infonnation is precisely same infoiiiiation as was addressed in prior attorney general niling, 
ruling is addressed to same governmental body, and ruling concludes that information is or 
is not excepted from disclosure). To the extent that the requested information \vas not the 
s~ibject of the prior ruling, \ve will address your remaining arguments. 

First, however, we must address the department's obligations under section 552.301 of the 
Govemrnent Code. Section 552.301(b) requires the governniental body to ask for the 
attorney general's decision and state the exceptions to disclosure that it claims not later than 
the tenth business day after the date of its receipt of tile written request for inforniation. See 
Gov't Code 3 552.301(b). Although you timely claimed section 552.103 as an exception to 
disclosure, you did not raise section 552.108 within the ten-business-day period prescribed 
by section 552.301(b) of the Government Code. Pursi~ant to section 552.302 of the 
Government Code, a governmental body's failure to conlply with the procedural 
requirements of section 552.301 results in the legal presumptioii that the infos-snation is 
public and must be released unless a governnlental body demonstrates a conipelling reason 
to withhold the information to overcoine this presumption. Set. H~iizeock v. Slcite Bd. of 
Iizs., 797 S.W.2d 379,381-52 (Tex. App.-Austin 1990, no writ) (governmental body must 
make compelling demoiistration to overcome presumption ofopenness pursuant to statutory 
predecessor to Gov't Code 5 552.302); Ope11 Records Decision No. 319 (1982). 
Section 552.105 is a discretionary exception to disclos~~re that protects a govenimental 
body's interests and may be \vaived by the governmental body. Set, Open Records Decision 
No. 177 (1 977) (govcriimenial body may waive statutory prcdeccssor to section 552.108); 
see crlso Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions 
generally). Thus, in failing to raise section 552.105 tvithin the dcadline prescribed by 
section 552.30l(b), the departmcnt lias waived its claim under section 552.108. See 
geiiercilll; Open Records Dccisio~iKo. 663 at 5 ( 1990) (untiniely reqiiest foi- decision resulted 
i n  waiver of discretionary exceptions). I-Io\vever; bcc;iuse yo~i  have timely raised 
section 552.103, we will consider yoits- argunicnis under this section. See Gov't Code 
5 552.302, see n!so Open Records Decision No. 150 at 2 (1977). 

Yoii claim tlte s~ibmitted inforniation is excepted koni disclosiirc ~iiider section 552.103 of 
tlte Governsnent Codc. Section 552.103 provides as follotvs: 

(a) Ii~lbrinatioii is cxccpted froni jrecluircti public disclusi~rc] i f '  i t  is 
information relating to litigation of a civil or criminal nature to whicl~ tile 
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state or a political subdivision is or may be a party or to which an officer or 
eniployee of the state or a political subdivision, as a consequence of the 
person's office or eniployment, is or may be a party. 

(c) Information relating to litigation involving a gover~rmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
infomiation for access to or duplication of the information. 

Gov't Code 5 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and docunrents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that ( I )  litigation was 
pending or reasonably anticipaied on the date the governmental body received the request 
for information, and (2) the information at issue is related to that litigation. Uiliv. o/'Te>~. 
Law Sell. v. Tes. Legal Fouizd., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); 
Ifearti v. I-io~utoir Post Cn., 681 S.W.2d 210, 212 (Tex. App.-Houston [lst Dist.] 1984, 
writ ref d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must 
meet both prongs of this test for infor~riation to be excepted under section 552.103(a). 

The submitted infomation consists entirely of personnel records you argue are related to a 
criminal case. We note, however, that the department is not a party to this litigation. See 
Gov't Code 5 552.103(a); Open Records Decision No. 575 at 2 (1990) (stating that 
predecessor to section 552.103 only applies when governmental body is party to litigation). 
Furthermore, you have not provided this office with an affirmative representation from a 
governmental body, other than the department, with a litigation interest that seeks to 
withhold the inforniation at issue pursuant io section 552.103. Accordingly, the department 
may not withhold any of the inforniation at issue under section 552.103 of the Goverilment 
Codc. 

However, upon review, we find that somc of the submitted information is excepted froin 
disclosure by sections 552.101, 552.1 17, 552.130, and 552.137 of the Government C ~ d e . ~  
Section 552.101 of the Government Code excepts from disclosure "iiiformation considered 
to be confidential by lalv, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.101. Section 552.101 also cncoilipasses infol-mation made confidential by 
statute, including criniinal history record itlf'orniation ("Ct IRI") geiicrated by the National 
Crirne Infonrration Center or by the Tesas Crime Inforn~atioii Center. Title 28, part 20 ofthe 
Code of Federal Regulations governs the release of CHRl that states obtain from the federal 
government or other states. Open Records Decisioil No. 565 ( 1  990). The federal regulations 

"l:e Office of iiie Attoi-iiey Geiici-al wi!i raise a maiiiiatoi-y esccpiion oil hciiaif o f a  go~ei-nrnental 
body. but ordinai-iiy \\,ill not iaise oilier esceptioiis. ,See Open Records Decision Nos. 16 I i 1987). 3.80 (19Y7), 
470 (1987). 
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allow each state to follow its individual law with respect to CHRI it generates. Id. 
Section 411.083 of the Government Code deems confidential CHRI that the Texas 
Department of Public Safety ("DPS') maintains, except that the DPS may disseminate this 
information as provided in chapter 41 1, subchapter F of the Government Code. See Gov't 
Code 5 41 1.083. Sections 41 1.083(b)(l) and41 1.089(a) a~~thorize a criminal justice agency 
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another 
criminal justice agency for a criminal justice purpose. Id. 5 41 1.089(b)(I). Other entities 
specified in chapter 41 1 of the Government Code are entitled to obtain CHRI from DPS or 
another criminal justice agency; however, those entities nlay not release CHRI except as 
provided by chapter 411. See ger~et.cil!)- id. 5 s  411.090 - ,127. Furthermore, any CHRI 
obtained from DPS or any other criminal justice agency must be withheld under 
section 552.101 ofthe Government Code in conjunction with Government Code chapter 41 1, 
subchapter F. See Gov't Code 5 41 1.052(2)(B) (tern? CHRI does not include driving record 
information). Therefore, the department must withhold the CHRI that we have marked 
under section 552.101 of the Government Code in conjunction rrpith federal law and 
chapter 41 1 of the Government Code. 

The remaining submitted information includes fingerprints. Chapter 560 ofthe Gover~~n~en t  
Code provides that a governmental body may not release fingerprint information except in 
certain limited circun~stances. See Gov't Code 5 s  560.001 (defining "biometric identifier" 
to include fingerprints), ,002 (prescribing manner in which biometric identifiers n1~1st be 
maintained and circumstances in wbich they can be released), ,003 (providing that biometric 
identifiers in possession of governmental body are exempt from disclosure under Act). You 
do not infornl us, and the submitted information does not indicate, that section 560.002 
permits the disclosure of the submitted fingerprints. Therefore, the department must withhold 
this information, which we have marked, under section 552.1 01 ofthe Govei-nnient Code in 
conjunction with section 560.003 of the Government Code. 

Section 1703.306 of the Occi~oations Code governs information obtained iii the course of - 
coiidiicting a polygraph examination and provides that "a person for wliom a polygraph 
examination is coiid~icted . . . may not disclose information acquired from a polygraph . . -  . 

examination" except to certain categories of people. Oec. Code $ 1703.306(a). The 
requestor does not appear to fall within any of the enumerated categories; tilerefore, the 
department m ~ ~ s t  withhold the polygraph infol-iilation we !lave marked in the submitted 
records under section 552.101 ofthe Government Code in coiijunction with section 1703.306 
of tile Occupations Code. 

Section 552.1 17(a)(2) excepts fi-om public disclosiire a peace officer's home address and 
Lelcpiione number, social sccurity iinmber, and family 111emher infoni~ation regardless of 
whetlier the peace officer made an electioii iinder section 552.024 of the Governn~ent Code.' 
We note that section 552.1 17 also encompasses a personal cellular telephone number, 

'section 552.1 17(a)(2) appl ie  to peace officers as dcfiiici! b:. asriiie 2 ,  I? of tlii. Code of Csiiniilili 
I'rocediisc. 
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provided that the cellular phone service is not paid for by a governmental body. See Open 
Records Decision No. 506 at 5-6 (1988) (section 552.1 17 not applicable to cellular mobile 
phone numbers paid for by governmental body and intended for official use). Personal pager 
numbers of peace officers are excepted under section 552.1 17(a)(2) as well. See Open 
Records Decision No. 670 (2001). Ifthe cellular and pager numbers of peace officers in the 
submitted information are not paid for by a governmental body they must be withheld under 
section 552.1 17(a)(2); otherwise, these cellular and pager numbers must be released. 
Pursuant to section 552.1 17(a)(2), the department must withhold the peace officers' 
information we have marked in the s~rbmitted documents. 

Section 552.130 of the Government Code excepts from disclosure information that "relates 
to . . . a motor vehicle operator's or driver's license or permit issued by an agency of this 
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code 
5 552.130. The department must withhold the Texas motor vehicle record infonuation we 
have marked in the remaining submitted information. 

Section 552.137 of the Govcrnnient Code excepts from disclosure "an e-mail address of a 
member ofthe public that is provided for the purpose ofconimunicating electronically with 
a governniental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't Code 
$ 552.137(a)-(c). The e-mail addresses marked in the submitted information are not of a 
type specifically excl~ided by section 552.137(c). Therefore, uiiless the department receives 
consent for their release: the department must withhold the marked e-mail addresses in 
accordance with section 552.137. 

In summary, with regard to the requested infoiliiation that is identical to the information 
previously requested and ruled upon in Open Records Letter No. 2006- 12 1 16, the 
departnicnt may continue to rely on that prior ruling as a previous deterniination. We have 
inarked the infor~nation the department must witlihold uiider section 552.101 of the 
Government Code in conjunction with (1) federal law and chapter 4 11 of the Government 
Code, (2) section 560.003 of the Government Code, and (3) section 1703.306 of the 
Occupatioiis Code. We have iuarked tlie i~iformatioii that must be withlield under 
section 552.1 17(a)(2) ofthe Government Code, including the rnarked cellular telephone and 
pager numbers if they are not paid for by a go\~crnmental body. The department must 
withhold the Texas n~otor vehicle inforniation \ve have niarked under section 552.130 of the 
Government Code. Unless the departiiient receives consent for their release, it must 
\t;itliliold the e-mail addresses we have marked under section 552.137 of tlie Go\rernn~eiit 
Code. The reriiaining subniitted information niust be released. 

This letter n~l ing  is limited to the pariicular records at iss~ie in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
deterniination regarding any other I-ecords or any other circumstances. 

. . 
This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For example, governmental bodies are prohibited 
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from asking the attorney general to reconsider this ruling. Gov't Code S 552.301(0. If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3): (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both tlie requestor and the attorney general 
have the right to file suit against tlie govemniental body to enforce this ruling. Id. 
s 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this rulinz, the governmental body 
will either release the public records pro~nptly pursuant to section 552.221(a) of the 
Government Code or file a lawsilit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a coniplaint with the district or county 
attorney. Id. 552.32 I5(e). 

If this ruling requires or permits the governnientai body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Te.xu.s Dep'f  of 'Pl~b. Snj'ety v. Gilhr.eatli, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to tlie requestor. If records are released in compliance with this ruling, 
he sure that all charges for the inforniation are at or below tlie legal an~ounts. Questions or 
coniplaints about over-charging must be directed to Hadassah Scliloss at the Office of the 
Attorney General at (5 12) 475-2497. 

l f  the goversiniental body, the requestor, or any other person has questions or comments 
about this r ~ ~ l i n g ,  they niay contact our office. Altliough there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments ~vithin 10 calendar days 
of the date of this ruling. 

Sincerely, 

Ramsey a. Abarca 
Assistant Attorney General 
Open Records Dii~iiioii 
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Ref: ID# 271005 

Enc. Submitted documents 

c: Mr. Darren B. Swain 
P. 0. Box 210083 
Bedford, Texas 7602 1 
(wlo enclosures) 


