
G R E G  A B B O T T  

February 13,2007 

Mr. Joseph Hamey 
Assistaiit City Attorney 
City of Corptis Christi 
P.O. Box 9277 
Corpus Christi, Texas 78469-9277 

Dear Mr. Harney: 

You ask whether certain information is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 271458. 

Tile Corpus Christi Police Department (the "department") received a request for information 
reIated to tlie City of Corpus Christi's (the "city") Auton~ated Fingerprint Identification 
Systenl ("AFIS") award. You claim that tile requested inforniatioii is excepted from 
disclosure under section 552.101 of the Government Code.' You aiso state that release of 
the requested information may implicate the proprietary interests of tlie third parties. 
Accordingly, you inform us that you notiiIed the intei-ested third palties of the request and 
of their right to snb~nit arguments to this office as to why the informatio~i at issue should not 
be released. See Gov't Code 5 552.305(d) (permitting interested third party to subntit to 
attorney general reasons why requested information shai~ld not be released); see aiso Open 
Records Decision No. 542 (1 990) (deternliiling that statutory predecessor to section 552.305 
per~iiits governmental body to rely on interested third party to raise and explain applicability 
of exception to disclosure in certain cii-ci~mstances). We reccived correspondence fronih'EC 
Corporation ("NEC"). We have reviewed the submitted iiiforniation and considered the 
subi-i~itted arguments, 

1 Altlioi~gli you assert t i n t  the submitted iiiibrmatioii is coiiiideiitial i~ndei- sectioii 418.181 of the , . 
Governmeiit Code as incoiyol-a:ed by section 552108. tile proper esccption is seclion 552.101 
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Section 552.101 of the Gove~~lment Code excepts from public disclosure "information 
considered to be confidential by taw, either constitutional, statutory, or byjudicial decision." 
Gov't Code 5 552.101. This exception encompasses information that another statute makes 
confidential. You raise section 552.101 in conjunction with section 418.181 of the 
Government Code. Sections 4 18.176 through 4 15.182 were added to chapter 41 8 of the 
Governineiit Code as part of the Texas Homeland Security Act. These provisions make 
certain iiiforniation related to terrorism confidential. Section 41 8.18 1 provides: 

Those documents or portions of documents in the possession of a 
governmental entity are confidential if they identify the technical details of 
particular vulnerabilities of critical infrastructtrre to an act of terrorism. 

Gov't Code 5 418.181; see also id. 8 421.001 (defining critical infrastr~icture to include "all 
public or private assets: systems, and fio~ctions vital to the security, governance, public 
health and safety, and functions vital to the state or tlie nation"). The fact that information 
may relate to a governmental body's security measures does not make the informationperse 
confidential under the Texas Homeland Security Act. See Open Records Decision No. 649 
at 3 (1996) (language of confidentiality provision controls scope of its protection). 
Furthermore, the mere recitation of a statute's key terms is not sufficient to demonstrate the 
applic$oility of the claimed provision. As with any exception to disclosure, a claim under 
section 41 5.181 nx~st  he accompanied by an adecjuate explanation o r  how the responsive 
records fall within the scope of the claimed provision. See Gov't Code $ 552.301(e)(l)(A) 
(governmental body must explain how claimed exception to disclosure applies). 

The subniitted information consists ofbid proposals to provide the city with AFIS equipment 
and service. Althougli you raise section 418.181 you do not explain how releasing 
iiifonnation froni the proposals reveals the technical details of particular vulnerabilities of 
the city's critical infrastructure to an act of terrorisill. Thiis, you have not denionstrated that 
any of the submitted inforn1;ition is made confidential iirrder section 41 8.181 of the 
Government Code. See Open Jlecords Decision Nos. 542 (1 990) (stating that governmental 
body has burden of establishing that exception applies to requested information), 532 
(1989), 515 (1958), 252 (1980). We therefore determine that tire department may not 
withhold any of the snbinitted infornlation under section 552.101 in conjunction with 
section418.181. 

Wc note that the subniitted information contains iingerprint iiiforination. Chapter 560 or 
the Government Code provides that a governmental body may not release fingerprint 
inforniation except in certain limitcd circu~iistanccs. See Gov't Code 4 s  560.001 (defining 
"i7ic;inetr-ic idei?tifier" to include tinge~jx-ints), ,002 (prescribing manner in which biometric 
i i r s   it 1 a ',led arid circ~i~iista~iccs in which they can be released), ,003 
(pro\>iding that bii~merric ic;cntiiic:-s in pos\ession o i  govcr!in::i;ial body art. c s e i ~ ~ p t  fl-om 
Gisciostlrc c~iider Act). 7'iie departrnc~ir tiocs i:ci; ii:fc:rm us. and thc s~ibiiiitted iiiiicrrnarioii 
does not indicate, that section 560.002 permits tlie disclosilre of the fingeri~rint infomiation 
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at issue. Therefore, the department must withhold this information, which we have marked, 
under section 552.101 of the Government Code in conjunction with section 560.003 of the 
Government Code. 

Next, we note tliat an interested third party is allowed ten business days after the date of its 
receipt of the governmental body's notice under section 552.305(d) to submit its reasons, if 
any, as to why information relating to that party should be withheld from public disclosure. 
See Gov't Code 5 552.305(d)(2)(R). As of the date of this letter, AFIX Technologies, Inc. 
("AFIX") and Cogent Systenis ("Cogent") have not submitted to this office any reasons 
explaining why the submitted information should not be released. We thus have no basis for 
concluding that any portion of the submitted information pertaining to AFIX and Cogent 
constitutes proprietary information, and none of i t  may be withheld on that basis. See Gov't 
Code 552.1 10; Open Iiecords Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of 
commercial or financial information> party must show by specific factual evidence, not 
coi~clusory or generalized allegations, thai release ofreqnested inforination would cause that 
party substantial competitive harm), 552 at 5 (1990) (party must establishprit,zciJiicie case 
that information is trade secret), 542 at 3 (1990). 

Next, we address the arguments submitted by NEC Corporation ("NEC"). NEC raises 
section 552.104 ofthe Government Code, which excepts from public disclosure "inforn~ation 
that, if released, would give advantage to a coiiipetiloror bidder." Gov't Code $552.104(a). 
This exception protects the competitive interests ofgovernmental bodies, not the proprietary 
interests of private pai-ties such as NEC. See Open Records Decision No. 592 at 8 (1991) 
(discussing statutory predecessor). Thus, because the department does not claim this 
exception, the department may not withhold any information under section 552.104 of the 
Government Code. 

NEC also argues that some of its i~iforiiation is excepted from disclosure under 
section 552.110 ofthe Go\~crnment Code. Section 552.1 10 protccts the proprietary interests 
of private parties by excepting fioni disclos~ire two types of inibr~nation: (I)  "[a] trade 
secret obtained from a person and privileged or confidei~tial by statute or judicial decision:" 
and (2) "conimercial or financial iiifor~~iation for \vhich it is deinonstrated based on specific 
factual evideiicc that disclosure \vould cause substantial conrpetitiveliarm to the pcrson from 
whom the information was obtained." Gov't Code 5 552.1 10(a)-(b). 

The Texas Supreme Court has adopted the definition o f a  "trade secret" from section 757 
of the licstatenrcnt of Toris. \viiich holds a "trade seci-ci" to be 

any formula, pattern: device or compilation ofinfoniiatioii \vhicIi is iiscd in 
one's bnsiness, and which gives him an opportunity to obtain an advantage 
ovci- conipetitors who do not knovv or use it. I t  niay be a formula for a 
cheiiiical con~ipoiiild, a process of nianufacturiiig, ircating or preserving 
~naterials, a pattern foi- a machine or othcr device, or a list of custoniers. 
It differs from other secret information in a business . . . in tliat i t  is not 
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simply information as to a single or ephemeral event in the conduct of the 
busiiless . . . . A trade secret is a process or device for continuous use in 
the operation of the business . . . . [It may] relate to the sale of goods or 
to other operations in the business, such as a code for determining d~scounts, 
rebates or other concessions in a price list or catalogue, or a list of 
specialized customers, or a method of bookkeeping or other office 
management. 

RESTATEMENT OF TORTS 5 757 cmt. b (1939): see also f[vdi:de Corp. v. Hzifj t~es,  314 
S.W.2d 763,776 (Tex. 1958), cert. denied, 358 U.S. 898 (1958). If the governmental body 
takes 110 position on the application of the "trade secrets" component of section 552.1 10 to 
the information at issue, this office will accept a private person's claim for exception as valid 
u~ider that component ifthat persorr establisl~es aprima facie case for the exception and no 
one submits an argument that rebuts the claim as a matter of law.' See Open Records 
Decision No. 552 at 5 (1990). We cannot conclude, however, that section 552.110(a) is 
applicable unless it has been shown that the information meets the definition ofa trade secret 
and the necessaly factors have been demonstrated to establish a trade secret claim under 
section 552.1IO(a). See Open Records Decision KO. 402 (1983) (addressing statutory 
predecessor). 

Section 552.1 10(b) requires a specific factual or evidentiary showing, not conclusory or 
generalized allegations, that substantial cornpetitivc injury w o ~ ~ l d  likely result from release 
of the information at issue. See Open Records Decision No. 661 at 5-6 (1999) (business 
enterprise must show by specific factual evidence that release of information would cause 
it stibstantial competitive harm). 

After reviewing the information at i s s ~ ~ e ,  we find that NEC has failed to demonstrate that any 
portion of this iiiformation meets the definition of a trade secret. Sri? ORD 552 at 5-6; see 
nlso RESTATEMENTOFTOIITS $757 cnit. b (1939) (informatioil is generally not trade secret 
if it is "simply infor~iiation as to single or epliemeral events in thc conduct of the business" 

2 ~ l ~ e  Restateiireiit ofTorts lists the followiiig six factors as indicia o fwhe t l i~ .~~  information consiitiiles 
a trade secret: 

(1) tile extent to \vIiich the iiifot-matioil is hnoivn outside of [tile compntiy]; 
(2) the exrGiit to which it is hiiowt~ by ei:i~?loyces and other iii~olved iii [tlie coiiipany's] 
bitsiness; 
(3) the estcnl ofiiieasures taken by [thc coiilpailyj to guard thc secrecy ofttie inforfnntioii; 
(4) tlic i,aliic of the infonnalion lo /tile company] and [its] coti~peritors: 
( 5 )  t112 arnoi!nt ofeffofi or motley expended by [tlie coti~paiiy] in devclopitig tile information; 
(6) the ea;cor difficulty with which the infortllation coiild hi: properly ncijilired ordiiplicated 
by others. 

RESTATEMEN.I.OFTOR.IS $ 757 ciilt. b (1939); see iiiso 0pi .n  Recolds Decision Nos. 3 19 at 2 (1 982), 106 at 2 , . 
(1982), 255 at 2 (1960). 
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rather than "a process or device for continuous use in the operation of the business"). We 
therefore determine that no portion of the information at issue is excepted from disclosure 
under section 552.110(a). We also note that NEC has made some of the information it seeks 
to withhold publicly available on its website. In light of NEC's publication of the 
inforniation at issue, weare unable to conclude that such information isprotectedproprietary 
information. However, we find that NEC has established that release of some of the 
remaining information would cause NEC substantial competitive h a m .  However, NEC has 
not established by specific factual evidence that release of any of the remaining information 
would cause i t  such harm. See Open Records Decision Nos. 661 (1909) (for information to 
be withheld under section 552.110(b), business must show by specific factual evidence that 
substantial competitive injury would result from release of particular inforniation at 
issue), 509 at 5 (1988) (because costs, bid specifications, and eircun~stances would change 
for future contracts, assertion that release of bid proposal might give competitor unfair 
advantage on future contracts is too speculative), 3 19 at 3 (1982) (information relating to 
organization and personnel, market studies, qualifications, and pricing not ordinarily 
excepted from disclosure under statutory predecessor to section 552.1 10). Therefore, the 
department must withhold tlie information we have marked under sectio11552.110(b) of the 
Government Code. However, the remaining information may not be withheld 011 this basis. 

Finally, \!re note that the remaining information includes social security iiumbers. 
Sectioii 552.147 of the Government Code provides that "[tlhe social security nriniber of a 
living person is excepted from" required public disclosure uiider the AcL3 Gov't Code 
S 552.147. Therefore, the department inrist withhold the social sec~irity numbers under 
section 552.147. 

In summary, the department must withhold the fingetprint information ure h a w  marked 
under section 552.101 ofthe Governnlent Code ill conjunction with sectioii560.003 of the 
Government Code. Tlie depal.tnient must also withhold the information we have marked 
under section 552.1 10(b) of the Govelliment Code. Finally, the department must withhold 
social security numbers under section 552,147 of the Goveniment Code. ?'lie remaining 
information must be released to tlie requestor. 

This ruling triggers important deadlines regarding the rights and I-esponsibilities of the 
govcrnn~ental body and of the requestor. For example, go\~ernn~ental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challcngc this ruling, the go~ernniental body must appeal by 
filing suit iii Travis County within 30 calendar days. I(/. 9 552.324(b). In order to get the 
fit11 benefit ofsucli an appeal, thcgover~imental body must file suit within I0 calendar days. 
lci. $ 552.353(b)(3), (c). If the govcri~n~ental body docs not appeal this ruling and the 

"Xe note that section 552.147(h) oftlie Gover-iinicnt Code aiitbori:izs a goi.ei??i?:entaI body to redact 
a liriirgperson's social security iiiiiiibcr from piililic i-i.lenre \vitiioui the necessity of rcijiicsting a dccision froin 
this ofiice liiiiier the Act. 
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govemmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of  the requested 
infonnation, the govemmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221ja) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govemmental 
body. Id. $ 552.321(a); Texas Dep't of Pub. Snfe!), ii Gilbrenti~, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling, 
be sure that all charges for the inforn~ation are at or below the legal amounts. Questions or 
con~plaints about over-charging must he directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comrnents 
about this ruling, they may contact our office. Although there is 110 statuto~y deadline for 
contacting us, the attorney general prefers to receive any co~nments within 10 calendar days 
of the date of this ruling. 

Sinccrciy, 

Assist:iiit Attorney General 
Open Recorcis Division 
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c: Mr. Trey Isaacks 
Sagem Morpho, Inc. 
5 101 Riata Park Court 
Building D, Suite 100 
Austin, Texas 78727 
(wlo enclosures) 

Mr. Scott Howard 
AFIX Technologies, Inc. 
205 North Walnut 
Pittsburg, Kansas 66762 
(wlo enclosures) 

AFlS Project Manager 
Cogent Systems 
5450 Frantz Road, Suite 250 
Dublin, Ohio 43016 
(wlo enclosures) 

Mr. Brian Collins 
Haynes and Boone, L.L.P. 
901 Main Street. Suite 3100 
Dallas, Texas 75202 
(wlo enclosures) 

Mr. Barry Fisher 
NEC Cor-poration 
10850 Gold Center Drive, Suite 200 
Rancho Cordova, Califorriia 95760 
(wlo enclosures) 


