
G R E G  A B B O T T  

February 13,2007 

Ms. Bernadette Gonzalez 
Coordinator, Records and Legal Services 
Eanes Independent School District 
601 Camp Craft Road 
Austin, Texas 78746 

Dear Ms. Gonzalez: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Governnient Code. Yonr request was 
assigned ID# 271326. 

The Eanes lndependeiit School District (the "district") received a request for inforination 
related to "logos owned andlor used in whole or part by [the district] or a Booster Club, 
athletics, or a PTAIPTO" during the past two years.' YOLZ state that some responsive 
inforniation will be made available to the requestor. You claim that some of the requested 
inlbl-ination is excepted fiom disclosure u~idcr sectioi~s 552,107; 552.1 1 I ,  and 552.137 ofthe 
Government Code, as well as under rule 503 oftlie Texas Rules of E ~ i d c n c e . ~  We have 
considered your claims and reviewed tlie submitted i~iformatioii.' 

'We inote that the district soriglit and received clei-ificetion of tlic reqiicsi. See Gov't 
Codc 5 55?.222(b) (stating that if info]-nintioii ri:qiicsied is iiiicIc;~r to govcriimcntai body or i f  lasgc aiiiount of 
inforii~ation has been reqiiested, govemmeiitai body ~iiay ask requestor to ciarif). or nai-row reqiicst, but may 
not inquirc into purpose for which infosmatioii \\.ill bc used). 

' ~ l t l i ~ u g h  you raise section 552,101 oftlie iiover~irnent Codc in  conjunction \vith tile attoriie)-client 
lxivilcge, this office has concliided that sectioii 552.101 does not encoii1p;iss discov2iy priviisgcs. See Opcn 
Records i>ecisio;i Xo:; 676 ;a! 1-2 (2002), 575 at 2 ( 1  990). 

 iris letter ruling assuliies that tlie subinitieii repsesciitativc saniples of informatioii arc truly 
icprucniative of the reqiicsted iiiforiiiation as a wliole. 'I'lris I-uiing neitlici- icachcs nor  aiiil?orircs the district 
to withliold aiiy infannation that is subsiai~tially ciifferent f'roiii tlic submitted iiiforniation. See Gov't 
Code 5s 552.30l(c)(l)(D), 302; Open Records Dezisioii Kos. 499 a? 5 (1988), 497 at 4 (1988). 
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We begin by noting that some ofthe submitted information consists of attorney fee bills that 
are subject to section 552.022 of the Government Code. This section provides 
that "information that is in a bill for attorney's fees and that is not privileged under the 
attorney-client privilege" is public and may not be withheld   in less it is expressly 
confidential under other law. Iti. 552.022(a)(16). Thi~s,  information contained ill attorney 
fee bills must be released under section 552.022(a)(16) unless it is expressly confidential 
under other law. 

You seek to withhold the inarked information in the fee bills under rule 503 of the Texas 
Rules of Evidence. The Texas Supreme Court has held that "the Texas Rules of Evidence 
are 'other law' within the meaning of section 552.022." See 1)~ 1.e City ofGeorgetown, 53 
S.W.3d 328, 336 (Tex. 2001). This office has determined that when the attorney-client 
privilege is claimed for information that is subject to release under section 552.022, the 
proper analysis is whether the information at issue is excepted under Texas Rule of 
Evidence 503. Open Records Decision No. 676 at 5-5 (2002). We will therefore consider 
your arguments under rule 503 ofthe Texas Rules of Evidence for the information you seek 
to withhold in the attorney fee bills. 

Rule 503 of the Texas Rules of Evidence encompasses the attorney-client privilege and 
provides as follows: 

A client has a pritilege to refuse to disclose and to prevent any other person 
from disclosing confidential coinm~lnicatioiis made for the purpose of 
facilitating the rendition of professional legal services to the client: 

(A) between the client or a representative of the client and the client's 
lawyer or a represeiltative of the lawyer; 

(B) between the lawyer and tlic lawyer's representative: 

(C) by the client or a representative of the client, or the client's 
lawyer or a representative of the lawyer, to a lawyer or a 
represcntative of a lawyer representing another party in a pending 
action and concenling a matter ofcornnioii interest thereiii; 

(D) between represciltatives of the clienit or between the client and a 
representative of the client; or 

(E) xiiiong lavj,yers and their represei~tatives representing the same 
client. 

'frs. R. EVID. 503(b)(l). A con~mi~nication is "confidential" if not iiltended to he disclosed 
to third persons other than those to wllotu disclosiire is rnade i n  iiii~hcrance of tile rcndition 
of professio~ial legal services to the client or thosc reasonably iieccssary for the ti-ansmission 
of the coi~lmunication. Id. 503(a)(S). Tltus, in order to withhold attorney-client privileged 
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information from disclosure under rule 503, a governmental body must: (1) show that the 
document is a communication transmitted between privileged parties or reveals a 
confidential communication; (2) identify the parties involved in the communication; and (3) 
show that tlie cornmu~iication is confidential by explaining that it was not intended to be 
disclosed to third persons and that it was made in furtherance of the rendition of professional 
legal services to the client. Upon a demonstration of all three factors, the i~ifor~nation is 
privileged and confidential under rule 503, provided the client has not waived the privilege 
or the document does not fall within the puwiew of the exceptions to the privilege 
enurnel-ated in rule 503(d). Pittsbu~gI~ Cov~~ing Corp. v. Culdiveil, 861 S.W.2d 423,427 
(Tex. App.-Houston [l4th Dist.] 1993, no writ). 

You assert that the submitted fees bill include confidential communications between district 
personnel and its outside counsei made for the purpose of effectuating legal representation 
to the district. Based on your representations and our review of the submitted information, 
we find that the district has established that the information you have marked in the attorney 
fee bills is protected by the attorney-client privilege. Thus, the district may withhold the 
information you have marked in the attorney fee bills pursuant to rule 503. 

Yoti assert some of the remaining information is excepted from piiblic disclosure under 
section 552.107(1) of the Government Code, which protects information that conies within 
the attorney-client privilege. When asserting the attorney-client privilege, a goveriimental 
body has the burden of providing the necessary facts to demoiistrate the elements of the 
privilege in order to withliold tlie information at issue. See Open Records Decision No. 676 
at 6-7 (2002). First, a governmental body must demonstrate that the information constitutes 
or documents a comnlunication. Id. at 7. Second, the communication must have been made 
"for the purpose of facilitating the rendition of professional legal services" to the client 
govennnental body. See TEX. R. EVID. 503(b)(l). The privilege does not apply \\,hen an 
attorn::y or representative is involvcd in some capacity other than that of providing or 
facilitating professional legal services to tile client goveriimental body. See IJI re Tex. 
Fat-nle,:r Iris. Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) 
(attorney-client privilege docs not apply if attoriley acting in capacity other than that of 
attorney). Governniei~tal attorneys often act in capaciiies other than that of professional 
legal counsel, such as administrators, investigators, or managers. Tll~is, the rncre fact that 
a cornmuilication involves an attorney for the governnient does not demonstrate this element. 
Third, tile privilege applies only to comn~unications between or among clients, client 
representatives, lawyers, and lawyer represeiitativcs. See TEX. R. E\'ii:). 503(b)(l)(A), (B), 
C )  ( D )  ( I ) .  Tllus, a go\~ernii~ciital body inust iirfonn this of ice of the identities and 
capacities ofthe individuals to whom each communication at issue has been made. Lastly: 
tlie attoi-ncy-client privilege applies only to a cot!/ideiiticil commiinication, iii. 503(b)(l), 
meaning it was "not intended to be disclosed to third persons other than those to whom 
d i . -~  s ~ , o ~ l . ~ r e  .. is made iii furtherance of the rendition oi'pi-ofcssional legal services to tlie client 
or those rcasouably necessarji for the traiisniission of the comn~~ii~ication." lii. 503(a)(5). 

. . 
Wlicther a c o n ~ n ~ ~ ~ ~ i i c a t i o n  meets this definition depends or1 the iiilcili of the parties involved 
at the time the iiiforri~atioi~ was comnlunicated. See Orhoi-i~e v. JoIit~.soii, 954 
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S.W.2d 180,184 (Tex. App.-Waco 1997, no writ). Moreover, because the client may elect 
to waive the privilege at any time, a governmental body must explain that the confidentiality 
of a communication has been maintained. Section 552.107(1) generally excepts an entire 
comlnunication that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See Hilie 11. DeSlinzo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

You have marked information that the district seeks to withhold under section 552.107(1). 
You contend that this information consists of confidential communications between 
attoriieys for the district and their clients that were made in eo~lnectioii with the rendition of 
professional legal services. You indicate that the comn~unications remain confidential. 
Based on your representations and our review of the information in question, we conclude 
that the district may withhold the information that you have marked in pages D- I through 
D-19 under section 552.107(1) ofthe Government Code. I-Iowever, we find that the district 
has failed to establish the applicability of section 552.107 to any of the remaining 
information you have marked. Therefore, none of the remaining information may be 
withheld on this basis. 

You assert that some of the remaining information is excepted under section 552.11 1 ofthe 
Government Code. Section 552.1 1 1 excepts from disclosure "ail interagency or intraagency 
riiemorandum or letter that would not be available by law to a party in litisation with the 
agency." Gov't Code $ 552.1 11. This exception encompasses the deliberative process 
privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of section 552.1 11 
is to protect advice, opinion, and recommendation in tile decisio~lal process and to encourage 
open and frank discussion in the deliberative process. See Ailsiiri v. CiQ oJScit1 Aiitotiio, 630 
S.W.2d 391,394 (Tex. App.-San Antonio 1982, no writ); Open Records Decision No. 538 
at 1-2 (1990). 111 Open Records Decision No. 615 (1993), this office re-examined the 
statutoiy predecessor to section 552.1 I 1  in light of the deeisiori in Texns Dej~nr.friienl of 
Public Srfety 11. Gilbrcirtii, 842 S.W.2d 408 (Tex. App.---Austin 1992, no writ). We 
deter~nined that sectioii 552.1 1 I excepts fro!ii disclosure only those iiitemal co~nmuilications 
that consist of advice, I-ccoinrncr~dations, a!id opinions that reflect t i ~ c  poli.:yn~aking 
processes of the goverixnental body. .See Open Records Decisio:~ No. 615 at 5. A 
go\lernmental body's policyiiialiing functions do not encompass routine internal 
adlninistrative or personnel matters, and disclosure of infornlatioil about such lnatters will 
not inhibit free discussion of policy issues among agcncy personnel. Id.; see also Cily of 
Giirlaiitl v. The Dullii,s 1Clor.11iiig hTcivs, 22 S.W.3d 351 (Tex. 2000) (Gov't Code 5 552.1 1 l 
not applicable to pcrsonncl-relalcd cornn~unications that ciid not i~lvolvc poSicyi:;aStii?g). A 
governmental body's policyniakjng functions do iilclude admiiiistrative and personnel 
matters of broad scope that affcct the govcmmental body's policy mission. See Open 
Iiecords Decision No. 63 1 at 3 (1 995). Moreover, section 552.1 1 1 does not protect facts and 
written observations of f ~ t s  ailcl events that al-e severable froiii advice, opinions, and 
recomrnei~daiions. Scc Open Records 1)ecisioii No. 61 5 at 5. But if factual inforii~ation is 
so illextricably intertwined n,ith material involving advice; opinion, or reconii~iciidation as 
to make severance of the factual data impractical, the factiiai inforination also nlay be 
x~ithhcld under section 552.1 1 I. S<,e Open Records Dccision No. 3 13 at 3 (1982). 
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This office also has concluded that a preliminary draft of a document that is intended for 
public release in its final form necessarily represents the drafter's advice, opinion, and 
recommendation with regard to the form and content of the final docunlent, so as to be 
excepted from disclosure under section 552.11 1. See Open Records Decision No. 559 at 2 
(1990) (applying statutory predecessor). Section 552.11 1 protects f ac t~~a l  information in the 
draft that also will be included in the final version of the document. See id. at 2-3. Thus, 
section 552.1 11 encompasses the entire contents, including comments, underlining, 
deletions, and proofreading marks, of a preliminary draft of a policyrnaking document 
that will be released to the public in its final form. See id at 2. 

You seek to withhold some of the remaining information, pages D-20 through D-35, under 
section 552.1 11. You contend that the information in question consists of drafts of 
poltcymaking documents that will be released to the public in their final form. Having 
considered all of your arguments and reviewed the information at issue, we conclude that the 
district may withhold the information that you have marked under section 552.1 11 of the 
Government Code. 

Finally, we address your claim that some of the remaining information is excepted under 
section 552.137 of the Government Code, \vhich provides the following: 

(a) Except as otheiwise provided by this section, an e-mail address of a 
member of the public that is provided for the purpose of comnlunicating 
electronically wit11 a governmental body is confidential and not subject to 
disclosure under this chapter. 

(b) Confidential information described by this section that relates to a 
member of the public may be disclosed if the member of the public 
affirmatively consents to its release. 

(c) Subsection (a) does not apply to an e-mail address: 

(1) provided to a govcri~mental body by a person \vho ilas a 
contractual relatioiisllip with the govcmmental body or by t11e 
contractor's agent; 

(2) provided to a govei-nnicntal body by a vendor who seeks to 
contract with the governmental body or by the vendor's agcni; 

(3) contained in a response to a request for bids or proposals, 
contained in a response to similar invitations soliciting offers or 
inforn~ation relating to n potential contract, or provided to a 
govcmrneiital body in the coursc of negotiating the terms of a 
contract or poteiltial contract; or 
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(4) provided to a governmental body on a letterhead, coversheet. 
printed document, or other document made available to the public. 

(d) Subsection (a) does not prevent a governmental body from disclosing an 
e-mail address for any reason to another governmental body or to a federal 
agency. 

Gov't Code 9 552.137. The e-mail addresses that you have marked appear to have been 
provided by persons who have contractual relationships with the district. See id. 
$ 552.137(~)(1). Thus, the district may not withhold these e-mail addresses under 
section 552.137 of the Government Code. 

In summary, we have marked the information in the attomey fee bills that the district may 
withhold pursuant to rule 503 ofthe Texas Iiules ofEvidence. The district may l~ithhold the 
information that you have marked ( I )  in pages D-l t h ro~~gh  D-19 under section 552.107(1) 
of the Government Code, and (2) in pages D-20 through D-35 under section 552.1 1 I of the 
Go\wnment Code. The remaining submitted information must be released to the requestor. 

This letter riiling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important tieadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this niling. Gov't Code $ 552.301(f). If the 
govelnniental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit ofsuch an appeal, the govenlmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the govem~iiental body does not appeal this ruling and the 
eoveriiniental body does not comply with it, then both the requestor and the attoilley general - 
have t l ~ e  right to file suit against ilie governmental body to enforce this ruling. Id. 
$ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
inforn~ation, the govemn~ental body is responsible for taking the next step. Based on the 
statute, ilie attomey general expecis that, upon receiving this ruling, the governniciital body 
will either rclease the public records pronipily piirsi~ant to section 552.221(a) of the 
Government Code or file a lawsuit challengiug this riiling pursuant to section 552.324 of the 
Go\ren~n~ent Code. If the governmental body fails to do one of these thiiigs, then the 
I-equestor should report that failure to the atiorney general's Open Government Hotline; toil 
free, at (877) 673-6839. The I-cqucstormay also file a complajnt wit11 the district or county 
attoiiley. Id. 5 552.3215(e). 

If this I-uling requires or permits the governmental body to \vithliold all or son?e of the 
requested info]-niation, the requestor can appeal that decision by suing the governmental 
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body. Id. 5 552.321(a); Texas Dep'r o fpub.  Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in con~pliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

Ref ID# 271326 

Enc. Submitted documents 

c: Ms. Kathy Howard 
6305 Whitemarsh Valley Walk 
Austin, Texas 78746 
(W/O ciiclosures) 


