ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 23, 2007

Mr. Michael Greenberg

Assistant General Counsel

Office of the General Counsel

Texas Department of State Health Services
1100 West 49th Street

Austin Texas 78756

OR2007-02137
Dear Mr. Greenberg:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 270932,

The Texas Department of State Health Services (the “department™) received two requests for
all information related to Mannatech Products Company, Inc. (“Mannatech”). You state the
department will release some information. You claim that the submitted information is
excepted from disclosure under sections 552.101, 552.130, 552.136, and 552.137 of the
Government Code. Additionally, you claim that this information may be subject to the
proprietary interests of Mannatech. You inform us, and provide documentation indicating,
that you notified Mannatech of the request and of its opportunity to submit comments to this
office. See Gov't Code § 552.305 (permitting interested third party to submit to attorney
general reasons why requested information should not be released); Open Records Decision
No. 542 (1990) (determining that statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception to disclosure in certain circamstances). We have considered the submitted
arguments and reviewed the submitted information. '

Initially, we note, and you acknowledge, that the department has not complied with the time
period prescribed by section 552.301(b) of the Government Code in requesting a decision
from this office. When a governmental body fails to comply with the procedural
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requirements of section 552.301, the information at issue is presumed public. See Gov’t
Code § 552.302; Hancock v. State Bd. of Ins, 797 S.W.2d 379, 381 (Tex.
App.—Austin 1990, no writy;, City of Houston v. Houston Chronicle Publ’'g Co., 673
S.W.2d 316, 323 (Tex. App.—Houston [1st Dist.] 1984, no writ); Open Records Decision
No. 319 (1982). To overcome this presumption, the governmental body must show a
compelling reason to withhold the information. See Gov’t Code § 552.302; Hancock, 797
S.W.2d at 381. Because sections 552.101, 552.130, 552.136, and 552.137 of the
Government Code, as well as a third party’s interests, can each provide a compelling reason
to overcome the presumption of openness, we will address the submitted arguments against
disclosure of the requested information.

Next, we note that an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’'t Code § 552.305(d)2)(B). As of the date of this letter, Mannatech has not
submitted to this office any reasons explaining why its information should not be released.
We thus have no basis for concluding that any portion of the submitted information
constitutes Mannatech’s proprietary information, and none of it may be withheld on that
basis. See, e.g., id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent
disclosure of commercial or financial information, party must show by specific factual
evidence, not conclusory or generalized allegations, that release of requested information
would cause that party substantial competitive harm), 552 at 5 (1990) (party must establish
prima facie case that information is trade secret), 542 at 3 (1990). We now address the
arguments the department has raised for the submitted information.

First, we will address your claim that some of the requested information is excepted from
disclosure pursuant to federal law. You state that the United States Food and Drug
Administration (FDA) contracts with the department to conduct inspections under authority
of federal law and that the inspections are conducted by department employees who are
commissioned officers of the FDA. Youinform this office that the inspection reports created
by the department are then submitted to the FDA. You assert that the FDA has informed the
department that the reports and any information obtained from the inspections are
confidential pursuant to 21 U.S.C. § 301 and 21 U.S.C. § 331(j). These provisions provide
that the Federal Food, Drug, and Cosmetic Act prohibits the disclosure of certain confidential
information, such as trade secrets acquired in an official capacity. You also refer to
section 20.85, title 21, of the Code of Federal Regulations, which states:

Any Food and Drug Administration records otherwise exempt from public
disclosure may be disclosed to other Federal government departments and
agencies, except that trade secrets and confidential commercial or financial
information prohibited by 21 U.S.C. § 331(j), 42 U.S.C. § 263g(d) and 42
U.S.C. § 263i(e) may be released only as provided by those sections. Any
disclosure under this section shall be pursuant to a written agreement that the
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record shall not be further disclosed by the other department or agency except
with the written permission of the Food and Drug Administration.

21 CF.R. § 20.85. You assert that these federal provisions also prohibit this office from
reviewing any documents that may be responsive to this request. Since you have not
provided this office the documents at issue for review, we are unable to make any
determination regarding such documents.

Section 552.101 excepts “information considered to be confidential by law, either
constitational, statutory, or by judicial decision.” Gov’t Code § 552.101. Section 552.101
encompasses the doctrine of common-law privacy, which protects information if it (1)
contains highly intimate or embarrassing facts, the publication of which would be highly
objectionable to a reasonable person, and (2) is not of legitimate concern to the public. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of
information considered intimate and embarrassing by the Texas Supreme Courtin Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office has found
that some medical information or information indicating disabilities or specific illnesses is
protected under common-law privacy. Open Records Decision Nos, 470 (1987) (illness from
severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations,
and physical handicaps).

Section 552.101 also encompasses constitutional privacy. The constitutional rightto privacy
protects two interests. Open Records Decision No. 600 at 4 (1992) (citing Ramie v. City of
Hedwig Village, 765 F.2d 490 (5th Cir. 1985), cert. denied, 474 U.S. 1062 (1986)). The first
is the interest in independence in making certain important decisions related to the “zones
of privacy” recognized by the United States Supreme Court. Open Records Decision
No. 600 at 4 (1992). The zones of privacy recognized by the United States Supreme Court
are matters pertaining to marriage, procreation, contraception, family relationships, and child
rearing and education. See id.

The second interest is the interest in avoiding disclosure of personal matters. The test for
whether information may be publicly disclosed without violating constitutional privacy rights
involves a balancing of the individual’s privacy interests against the public’s need to know
information of public concern. See Open Records Decision No. 455 at 5-7 (1987) (citing
Fadjov. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of information considered
private under the constitutional doctrine is far narrower than that under the common law; the
material must concern the “most intimate aspects of human affairs.” See Open Records
Decision No. 455 at 5 (1987) (citing Ramie v. City of Hedwig Village, 765 F.2d 490, 492
(5% Cir. 19853), cert. denied, 474 U.S. 1062 (1986)).



Mr. Michael Greenberg - Page 4

The department must withhold the medical information we have marked pursuant to
section 552,101 of the Government Code in conjunction with common-law privacy. We
find that the remaining submitted information is not protected by either common-law or
constitutional privacy, and, thus, may not be withheld under section 552.101 on that basis.

Section 552.130 of the Government Code excepts from disclosure information that “relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state.” Gov’t Code
§ 552.130. The department must withhold the Texas motor vehicle information highlighted
in the submitted information under section 552.130. We note that section 552.130 does not
apply to out-of-state motor vehicle information, which we have marked for release.

Section 552.136 of the Government Code states that “[njotwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136. The department must withhold the account numbers highlighted in the submitted
information under section 552.136.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
e-mail addresses you have highlighted in the submitted information are not of a type
specifically excluded by section 552.137(c). You inform us the owners of these e-mail
addresses have not consented to their release. Therefore, the department must withhold the
highlighted e-mail addresses in accordance with section 552.137.

To summarize, we have marked the submitted information that must be withheld under
section 552.101 of the Government Code in conjunction with common-law privacy. The
department must withhold the information highlighted pursuant to

sections 552.130, 552.136, and 552.137 of the Government Code, except as otherwise = -

marked. The remaining submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
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Id. § 552.353(b)(3), (c). H the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursnant to section 552,324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there 1s no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

u///'ﬂMz» / Zp/

Ramsey A. Abdrca
Assistant Attomey General
Open Records Division
RAA/kt!

Ref:  ID# 270932



Mr. Michae} Greenberg - Page 6

Enc.

Submitted documents

Mr. David Hirsch

2683 Via de la Valle, G-609
Del Mar, California 92014
{w/o enclosures)

Mr. Sam Caster

Chairman and CEO

Mannatech Products Company, Inc.
600 South Royal Lane, Suite 200
Coppell, Texas 75019

(w/o enclosures)
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bc:

Mr. Roy Moore

-YX Funds Led.
100 Crescent Court, Suite485

Dallas, Texas 75201
(w/o enclosures)



