ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 23, 2007

Ms. Patricia Fleming

Assistant General Counsel

Texas Department of Criminal Justice
P.O. Box 4004

Huntsville, Texas 77342-4004

Mr. John C. West

General Counsel

Office of the Inspector General

Texas Department of Criminal Justice
P.O. Box 13084

Austin, Texas 78711

OR2007-02153
Dear Ms. Fleming and Mr. West:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 271927,

The Texas Department of Criminal Justice (the “department”) received two requests from
the same requestor for information related to the death of an inmate in custody. The
department’s Office of the General Counsel (“OGC”) and its Office of the Inspector General
(the “OIG”) have submitted separate briefs as well as separate documents that each seeks to
withhold from disclosure. The OGC states that it will release some of the requested
information, but claims that the information it has submitted 1s excepted from disclosure
under sections 552.101, 552,108, and 552.134 of the Government Code. The OIG states that
it has released some of the requested information with redactions pursuant to the previous
determination issued by this office in Open Records Letter No. 2005-01067 (2005).' The

‘Open Records Letter No, 2005-01067 {2005) serves as a previous determination that the present and
former home addresses and telephone numbers, social security numbers, and family member information of
current or former employees of the department, regardless of whether the current or former employee complies
with section 552.1175 of the Government Code, are excepted from disclosure under section 552.117{a}(3) of
the Government Code.
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OIG also states that it is withholding social security numbers under section 552.147 of the
Government Code.” The OIG claims that the remaining information it has submitted is
excepted from disclosure under sections 552.101, 552.103, 552,108, and 552.134 of the
Government Code. We have considered the submitted arguments and have reviewed the
submitted information.

Initially, we note that the information at issue is subject to section 552.022 of the
Government Code, which provides in pertinent part as follows:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmenta! body, except as provided by Section
552.108[.]

Gov’t Code § 552.022(a)(1). The information at issue consists of a completed investigation
by the department into the death of an mmate in custody. Consequently, unless this
mformation is excepted from disclosure under section 552.108 of the Government Code or
expressly confidential under other law, it must be released to the requestor. Although the
OIG raises section 552.103 of the Government Code, we note that section 552.103 is a
discretionary exception to public disclosure that protects the governmental body’s interests
and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); see also Open Records Decision No. 665 at 2 n.5 (discretionary exceptions
generally). Therefore, the department may not withhold any of the submitted information
pursuant to section 552.103 of the Government Code. Because information that is subject
to section 552.022(2)(1) may be withheld under mandatory exceptions, we will consider the
department’s claims under sections 552.101 and 552.134 of the Government Code. We will
also consider the department’s claims under section 552.108.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov't
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes. Section 159.002 of the MPA provides as follows:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

*Sectien 552.147(h) of the Government Code authorizes & goveramental body to redact a living
person’s social seourity number from public release without the necessity of requesting a decision from this
office under the Act.
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{c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code. § 159.002(b), (¢). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician.® See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Medical records must be released upon the patient’s signed, written consent,
provided that the consent specifies: (1) the information to be covered by the release; (2)
reasons or purposes for the release; and {(3) the person to whom the information is to be
released. /d. §§ 159.004, .005. Section 159.002(c) also requires that any subsequent release
of medical records be consistent with the purposes for which the governmental body obtained
the records. Open Records Decision No. 565 at 7 (1990). When a patient is deceased,
medical records may be released only on the signed consent of the deceased’s personal
representative. See id. § 159.005(a)(5). The consent in that instance must specify (1) the
information to be covered by the release, (2) reasons or purposes for the release, and (3) the
person to whom the information is to be released. See id. §§ 159.004, .005. Any subsequent
release of medical records must be consistent with the purposes for which the governmental
body obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7. We
have marked the medical records that are subject to the MPA. The department may only
disclose these records in accordance with the access provisions of the MPA. Absent the
applicability of an MPA access provision, the department must withhold these records
pursuant to the MPA. See Open Records Decision No. 598 (1991).

The OGC claims that some of the information it has submitted is excepted from disclosure
under section 552.108(b)(1) of the Government Code. This section excepts from public
disclosure “[a]n internal record or notation of a law enforcement agency or prosecutor that is
maintained for internal use in matters relating to law enforcement or prosecution . . . if . ..
release of the internal record or notation would interfere with law enforcement or
prosecution[.]” Gov’t Code § 552.108(b)(1); see also City of Fort Worth v. Cornyn, 86
S W.3d 320,327 (Tex. App.—Austin 2002, no pet. h.) (Gov't Code § 552.108(b)(1) protects
information that, 1f released, would permit private citizens to anticipate weaknesses in police
department, avoid detection, jeopardize officer safety, and generally undermine police efforts
to effectuate state laws).

Section 552.108(b)(1) protects information that would reveal law enforcement techniques.
See, e.g., Open Records Decision Nos, 531 (1989) (release of detailed use of force guidelines
would interfere with law enforcement), 456 (1987) (release in advance of information
regarding location of off-duty police officers would interfere with law enforcement), 413

*We note that the submitted information includes a nurse’s notes regarding evaluation and treatment
of inmates, We understand that a licensed vocational nurse for the department performs his or her duties under
the express authonity ef a practicing physician.
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{1984) (release of sketch showing security measures to be used at next execution would
interfere with law enforcement), 409 (1984) (information regarding certain burglaries
protected if it exhibits pattern that reveals investigative techniques), 341 (1982) (release of
certain information would interfere with law enforcement because disclosure would hamper
Texas Department of Public Safety’s efforts to detect forgeries of drivers’ licenses), 143
(1976) (disclosure of specific operations or specialized equipment directly related to
investigation or detection of crime may be excepted). Section 552.108(b)(1) is not
applicable, however, to generally known policies and procedures. See Open Records
Decision Nos. 531 at 2-3 (1989) (Penal Code provisions, common law rules, and
constitutional limitations on use of force not protected), 252 at 3 (1980) (governmental body
failed to indicate why investigative procedures and techniques requested were any different
from those commonly known).

A governmental body that claims section 552.108(b)(1) must sufficiently explain how and
why release of the information at issue would interfere with law enforcement and crime
prevention. See Open Records Decision Nos. 502 at 10 (1990), 531 at 2 (1989). The OGC
seeks to withhold the “Perimeter Picket Officer Post Order” and “Daily Picket, Weapons, and
Ammunition Logs” under this exception. The department contends that release of this
information would compromise prison security. Based on your arguments and our review
of the information at issue, we find that the department may withhold the information the
OGC has marked under section 552.108(b)(1).

The department claims that the remaining submitted information is excepted from public
disclosure under section 552.134 of the Government Code, which relates to inmates of the
department and provides in relevant part:

(a) Except as provided by Subsection (b) or by Section 5352.029 [of the
Government Code], information obtained or maintained by the Texas
Department of Criminal Justice is excepted from [required public disclosure]
if it is information about an inmate who is confined in a facility operated by
or under a contract with the department.

Gov’t Code § 552.134(a). Section 552.134 is explicitly made subject to section 552.029.
Section 552.029 provides that

[nJotwithstanding . . . Section 552.134, the following information about an
inmate who is confined in a facility operated by or under a contract with the
fdepartment] is subject to required disclosure under Section 552.021:

(1) the inmate’s name, identification number, age, birthplace,
department photograph, physical description, or general state of
health or the nature of an injury to or critical illness suffered by the
inmate;
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(8) basic information regarding the death of an inmate in custody, an
incident involving the use of force, or an alleged crime involving the
inmate.

Id. § 552.029(1), (8). We find that section 552.134(a) is generally applicable to the
remaining information at issue. Wenote, however, that this information includes department
photographs of inmates to whom the information pertains. The department must release the
photographs of the inmates, which we have marked, under section 552.029(1). Furthermore,
these records contain information relating to the death of an inmate in custody. Therefore,
basic information concerning this incident must be released. See Gov’t Code § 552.029(8).
Basic information includes the time and place of the incident, names of inmates and
department officials directly involved, a brief narrative of the incident, a brief description of
any injuries sustained, and information regarding criminal charges or disciplinary actions
filed as a result of the incident. Thus, except for basic information, the department must
withhold the remaining information at issue pursuant to section 552.134.

In summary, we conclude that (1) the medical records we have marked may only be released
inaccordance with the MPA, (2) the department may withhold the information the OGC has
marked under section 552.108, and (3) except for the inmates” department photographs and
basic information, the department must withhold the remaining information at issue pursuant
to section 552.134 of the Government Code.*

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will erther release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the

*As our ruling is dispoesitive, we do not address your remaining claims.
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requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. fd. § 552.3215(¢).

if this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W .2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of mformation triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

/) AWee ?\Cﬁc itk

Tamara L. Harswick
Assistant Attorney General
Open Records Division

TLH/jww
Ref:  1ID# 271927
Enc.  Submitted documents

c: Mr. Blane Carrifee
Provost Umphrey Law Firm, L.L.P.
112 East Line Street, Suite 304
Tyler, Texas 75702
(w/o enclosures)



