
G R E G  A B B O T ?  

February 23,2007 

Ms. Mary Winston 
Public Information Officer 
Texas Department of Savings and Mortgage Lending 
2601 North Lamar, Suite 201 
Austin, Texas 78705 

Dear Ms. Winston: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 27 1949. 

The Texas Department of Savings and Mortgage Lending (the "department") received a 
request for four categories of information related to administrative penalties, the chief 
examiner, and the department's file pertaining to "licensee #33304 and/or [the requestor], 
including previous complaints resolution." You state that some of the requested information 
is being released. You also state that you do not have any documents responsive to parts of 
the request.' You claim that the submitted information is excepted from disclosure under 
section 552.101 of the Government Code. We have considered the exception you claim and 
reviewed the submitted information. 

Section 552.101 excepts from public disclosure "information considered to be confidential 
by law, either constitutional, statutory, orby judicial decision." Gov't Code 5 552.101. This 
exception encompasses information that other statutes make confidential. You raise 
section 552.101 in conjunction with section 156.301 of the Finance Code. Chapter 156 of 

'The Act does not require a governmental hody to release information that did not exist when a request 
for information was rcceived or to prepare new information in response to a request. See Econ. Opl~ortrmiries 
Drv .  Corp. u. A~~stama~zte.  562 S.W.26 266,267-68 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open 
Records Decision Nos. 605 at 2 (l992), 452 at 3 (1986). 362 at 2 (1983). 
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the Finance Code is also known as the Mortgage Broker License Act. See Fin. Code 
5 156.001. Section 156.301 provides in part: 

(a) The [savings and loan] commissioner may conduct inspections of a 
person licensed under this chapter as the commissioner determines necessary 
to determine whether the person is complying with this chapter and 
applicable rules. The inspections may include inspection of the books, 
records, documents, operations, and facilities of the person and access to any 
documents required under rules adopted under this chapter. The 
commissioner may share evidence of criminal activity gathered during an 
inspection or investigation with any state or federal law enforcement agency. 

(b) On the signed written complaint of a person, the commissioner shall 
investigate the actions and records of a person licensed under this chapter if 
the complaint, or the complaint and documentary or other evidence presented 
in connection with the complaint, provides reasonable cause. The 
commissioner, before commencing an investigation, shall notify a mortgage 
broker or loan officer in writing of the complaint and that the commissioner 
intends to investigate the matter. 

(c) For reasonable cause, the commissioner at any time may investigate a 
person licensed under this chapter to determine whether the person is 
complying with this chapter and applicable rules. 

( 0  Inforn~ation obtained by the com~nissioner during an inspection or an 
investigation is confidential unless disclosure of the information is permitted 
or required by other law. 

Id. 5 156.301(a)-(c), (0. We understand you to contend that the submitted information is 
confidential in its entirety under section 156.301(1). You do not inform us of any law that 
would permit or require the department to release any of this information. Therefore, based 
on your arguments and our review of the inforrtlation at issue, we find that most of the 
submitted information is confidential under section 156.301(0 of the Finance Code. 

We note, however, that the submitted information includes a complaint and documents that 
appear to have been submitted to the department as attachments to the complaint. Because 
an investigation of a complaint under section 156.30 1 would not begin until after the receipt 
of a complaint, we do not believe that complaints or attachments to complaints constitute 
"information obtained by the commissioner during an inspection or an investigation[.]" Id. 
5 156.301(b); see also id. 8 156.301(f) (investigation may be based on complaint and 
documentary or other evidence presented in connection with complaint). Consequently, we 
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conclude that acomplaint received by the department may not be withheld from therequestor 
under section 552.101 of the Government Code in conjunction with section 156.301 of the 
Finance Code. We have marked that type of information. Likewise, to the extent that the 
submitted documents were provided to the department as attachments to acomplaint, we also 
conclude that any such attachments to a complaint may not be withheld under 
section 552.101 in conjunction with section 156.301. With theexception of acomplaint and 
attachments to a complaint, we agree that the department must withhold the submitted 
information under section 552.101 of the Government Code in conjunction with 
section 156.301(f) of the Finance Code. We note, however, that certain in fo r~~~a t ion  not 
confidential under section 156.301 of theFinance Code must be withheld from the requestor 
on other grounds. 

Section 552.101 also encompasses the doctrine of common-law privacy. The common-law 
right to privacy protects information that is highly intimate or embarrassing, such that its 
release would be highly objectionable to a person of ordinary sensibilities, and of no 
legitimate public interest. See Iizdrrs. Fourzd. v. Tex. Indus. Acciderzt Bd., 540 
S.W.2d 668, 685 (Tex. 1976). This office has determined that financial information that 
relates only to an individual ordinarily satisfies the first element of the common-law privacy 
test, but the public has a legitimate interest in the essential facts about a financial transaction 
between an individual and a governmental body. See Open Records Decision Nos. 600 
at 9-12 (identifying public and private portions of certain state personnel records), 545 at 4 
(1990) (attorney general has found kinds of financial information not excepted from public 
disclosure by common-law privacy to generally be those regarding receipt of governmental 
funds or debts owed to governmental entities), 523 at 4 (1989) (noting distinction under 
common-law privacy between confidential background financial information furnished to 
public body about individual and basic facts regarding particular financial transaction 
between individual and public body), 373 at 4 (1983) (determination of whether public's 
interest in obtaining personal Financial information is sufficient to justify its disclosure must 
be made on case-by-case basis). We have marked the information that the department must 
withhold under section 552.1Olof the Government Code in conjunction with common-law 
privacy. 

Section 552.136 of the Government Code is applicable to certain account numbers and other 
access devices.' This section provides as follows: 

(a) In this section, "access device" means a card, plate, code, account 
number, personal identification number, electronic serial number, mobile 
identification number, or other telecommunications service, equipment, or 

'Unlike other exceptions to disciosusc, this office will raise section 552.136 on behalf of a 
governmental body, as it is a inandatory exception and may not be waived. See Gov't Code $ 5  552.007, .352; 
Open Records Decision No. 674 at 3 n.4 (2001). 
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instrument identifier or means of account access that alone or in conjunction 
with another access device may be used to: 

(1) obtain money, goods, services, or another thing of value; or 

(2) initiate a transfer of funds other than a transfer originated solely 
by paper instrument. 

(h) Notwithstanding any other provision of this chapter, a credit card. debit 
card, charge card, or access device number that is collected, assembled, or 
maintained by or for a governmental body is confidential. 

Gov't Code $ 552.136. We note that one of the bank account numbers in the submitted 
information belongs to the requestor. The requestor has a right of access to this number and 
it must be released to him. See Gov't Code 5 552.023 (person or person's authorized 
representative has special right of access to records that contain information relating to the 
person that are protected from public disclosure by laws intended to protect that person's 
privacy interests). U'e have marked the types of information that are confidential under this 
exception. To the extent that these types of information appear in documents that are not 
confidential under section 156.301 of the Finance Code, they must be withheld under 
section 552.136 of the Government Code. 

Section 552.137 of the Government Code is applicable to certain e-mail addresses.' This 
section excepts from disclosure "an e-mail address of amember of the public that is provided 
for the purpose of communicating electronically with a governmental body" unless the 
member of the public consents to its release or the e-mail address is specifically excluded by 
section 552.137(c). See Gov't Code 8 552.137(a)-(c). We have marked the types of e-mail 
addresses that are confidential under section 552.137. To the extent that such e-mail 
addresses appear in documents that are not confidential under section 156.301 of the Finance 
Code, they must be withheld under section 552.137 of the Government Code, unless the 
individual to whom a particular e-mail address belongs has affirmatively consented to its 
public disclosure. 

In summary: (1) with the exception of complaints received by the department and 
attachments to complaints, the department must withhold the submitted documents under 
section 552.101 of the Government Code in conjunction with section 156.301(0 of the 
Finance Code. To the extent that the submitted documents are not protected from disclosure 
under section 552.101 on that basis: (2) the information we have marked must be withheld 
under section 552,101 in conjunction with common-law privacy; (3) account number 

'This office also will raise section 552.137 on hehali of a governmental body. as it is a mandatory 
exception and may not be waived. S p e  Gov't Code $ 5  552.007, ,352; Open Records Decision No. 674 at 3 n.4 
(2001). 
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information must be withheld under section 552.136 of the Government Code; and (4) 
personal e-mail addresses must be withheld under section 552.137 of the Government Code, 
unless the owner of a particular e-mail address has affirmatively consented to its public 
disclosure. The rest of the submitted information must be released. 

You also ask this office to issue aprevious determination that would permit the department 
to withhold information under section 552.101 of the Government Code in conjunction with 
section 156.301 of the Finance Code without the necessity of again requesting an attorney 
general decision with respect to the public availability of such information. We decline to 
issue such a decision at this time. See Gov't Code 5s 552.301(a), ,302; Open Records 
Decision No. 673 (2001) (previous determinations). This letter ruling is limited to the 
particular records at issue in this request and limited to the facts as presented to us; therefore, 
this ruling must not be relied upon as a previous determination regarding any other records 
or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
5 552.321 (a). 

If this ruling requires the governmental body to release all or part of the requested 
information. the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of' Pub. Safe9 v. Gilbreutlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
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sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

Ref: ID# 27 1949 

Enc. Submitted documents 

c: Mr. John Ross 
A Tropical Rainforest 
6801 Concord Drive 
Frisco, Texas 75035 
(wlo enclosures) 


