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March 5,2007 

Mr. Michael Valdez 
Assistant District Attorney 
9'h Judicial District 
207 West Phillips, Second Floor 
Conroe, Texas 77301-2815 

Dear Mr. Valdez: 

You ask whether certain infomlation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 272587. 

The District Attorney for the Ninth Judicial District (the "district attorney") received a 
request for information pertaining to a fatal accident.' You claim that the requested 
information is excepted from disclosure under sections 552.101 and 552.108 of the 
Government Code. We have considered the exceptions you claim and reviewed tile 
slrbniittcd infonllation. 

Ii~itially, we luust address the district attorney's obligations under section 552.301 of the 
Governnient Code. Section 552.301(e) requires the governmental body to submit to the 
attorney general, 11ot later than the fifteenth business day after the date of its receipt of the 
request, (I) written comments statingwhy the governmentalbody's claimed exceptions apply 
to the informatioil that it seeks to withhold; (2) a copy ofthe written request for infoinlation; 
(3) a s i g ~ ~ e d  statement of the date on which the governmental body received the request, or 

'AS you lmve not submitted the request for information, we take our description from your brief. 
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evidence sufficient to establish that date; and (4) the specific information that the 
governmental body seeks to withhold or representative samples of the information if it is 
voluminous. See Gov't Code 5 552.301(e)(l)(A)-(D). In this case, you have not submitted 
to this office a copy of the written request for information. Consequently, the district 
attorney failed to comply with the requirements of section 552.301. 

Pursuant to section 552.302 of the Government Code, a govemrnental body's failure to 
comply with the proceduralrequirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the infomyation from disclosure, See id. 
5 552.302; Hntx-ock v. Stcrte Bcl. oylns., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, 
no writ) (governmental body must make compelling demonstration to overcome presumption 
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 319 (1982). Generally, a governmental body may demonstrate a compelling reason to 
withhold information by a showing that the information is made confidential by another 
source of law or affects third-party interests. See Open Records Decision No. 630 (1994). 
Section 552.108 of the Government Code is a discretionary exception to disclosure that 
protects the governmental body's interests and may be waived by the governmental body. 
See Gov't Code 5 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 177 at 3 (1977) (statutory predecessor to section 552.108 subject to 
waiver). In this instance, the district attorney's claim under section 552.108 is not a 
compelling reason for non-disclosure under section 552.302 of the Government Code. 
Therefore, you may not withhold the requested information under section 552.108 of the 
Government Code. As section 552.101 can provide a compelling reason to overcome the 
presumption, we will consider whether any of the submitted information is excepted under 
this section. 

We note that the submitted documents include accident repoi? fornis that appear to have been 
completed pursuant to chapter 550 of the Transportation Code. See Transp. Code $550.064 
(Texas Peace Officer's Accident Report form). Section 550.065(b) of the Transportation 
Code states that except as provided by subsection (c), accident reports are privileged and 
confidential. Section 550.065(~)(4) provides for the release of accident reports to a person 
who provides two of the foliowiiig three pieces of inforiliatioil: ( I)  date ofthc accident; (2) 
name of any person involved in the accident; and (3) specific location of'thc accident. 
Transp. Code 550.065(~)(4). Under this provision, the Department of Public Safety or 
anothergove~nmenial body is req~~ired to release a copy of an accident report to aperson who 
pi-ovides tile governmental body with two or inore pieces of information specified by the 
statute. ici .  Therefore, i f  the requestor has provicled the required information, the district 
attorney inust release ilic accident reports pursuant to section 550.065(c) of the 
Transportation Code. If, liowever, the rcquestorl~as not provided two or more oftl1e1-equired 
picces of infonilation. the tlistrict attorney nliist withhold the accident reports under 
section 550.065(c) of tlic Transpo~?atioii Code. 
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Section 552.101 excepts from disclosure "information considered to be confidential by law, 
either constitutional, statutory, or by judicial decision." This section encompasses 
information protected by other statutes, such as chapter 41 1 of the Government Code. 
Criminal history record information ("CHRI") generated by the National Crime Information 
Center ("NCIC") or by thc Texas Crime Information Center ("TCIC") is confidential under 
chapter 41 1 of the Government Code. Title 28, part 20 of the Code of Federal Regulations 
governs the release of CHRI that states obtain from the federal government or other states. 
Open Records Decision No. 565 (1990). The federal regulations allow each state to follow 
its individual law with respect to CWRI it generates. Id. Section 41 1.083 ofthe Govemment 
Code deems confidential CHRI that the Texas Department of Public Safety ("DPS") 
maintains, except that the DPS may disseminate this information as provided in chapter 41 1, 
subcliaptw F of the Government Code. See Gov't Code 3 41 1.083. Sections 41 1.083(b)(I) 
and 41 1.089(a) of the Govemment Code authorize acriminal justice agency to obtain CHRI; 
however, a criminal justice agency may not release CHRI except to another criminal justice 
agency for a criminal justice purpose. I d $  41 1.089(h)(l). We note that because the laws 
governing the dissemination of information obtained from the NCIC or TCIC are based on 
both law enforcement and privacy interests, the CHRI of a deceased individual that was 
obtained from the Texas Department of Public Safety or another criminal justice agency may 
be disseminated only as permitted by subchapter F of chapter 41 1 of the Government Code. 
See Open Records Decisioll No. 565 at 10-12 (1 990). Furthermore, any CHRI obtained from 
DPS or any other criminal justice agency must be withheld under section 552.101 of the 
Government Code in conj~inction with Government Code chapter 41 1, subchapter F. We 
have marked the CHRI that must be withheld under section 552.101 of the Government Code 
in conjunction with federal law and s~~bcllapter F of chapter 41 1 ofthe Govcrnnlent Code. 

Section 552.101 also encompasses section 1703.306 of the Occupations Code, which 
provides as follows: 

(a) A polygraph examiner, trainee, or cmployee of a polygraph exanliner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acqnil-ed from a polygraph 
examination to another person other than: 

(1) the examinee or any other pcrson specifically designated in 
writing by the examinee; 

(2) tl~c pei-son that requested the examination; 

(3) a member, or the member's agent, of a governmental agency that 
lice~~ses a polygraph examiner or supervises or controls a polygraph 
examiner's activities; 

(4) anotlicr polygl-aph examiner in private consultation; or 
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(5) any other person required by due process of law. 

(b) The [Polygraph Examiners Bloard or any other governmental agency that 
acquires infonnation from a polygraph examination under this section shall 
maintain the confidentiality of the information. 

(c) A polygraph examiner to whoin information acquired from a polygraph 
examination is disclosed under Subsection (a)(4) may not disclose the 
information except as provided by this section. 

Occ. Code 5 1703.306. We have marked the information that the district attorney must 
withhold under section 552.101 in coi~junction xvith section 1703,306 of the Occ~~pations 
Code. 

Section 552.101 also encompasses the common-law right to privacy. Information m~is t  be 
withheld from the public under section 552.101 in conjunction with comrnon-law privacy 
when the information is highly intimate or embarrassing, such that its release would be 
highly objectionable to a person of ordi~lalysensibilities, and of no legitimate public interest. 
Seelr2cIl1s. Foz,rzcl. v. Tex. It~cltis. Accide~zt Bd., 540 S.W.2d 668, 685 (Tex. 1976). Common- 
law privacy encompasses the specific types of inforn~ation that are held to be intimate or 
cmbarrassinginlt~dzistric~lForit~clrrtiot~. See irl. at 683 (informationrelati~lg to sexual assault, 
pregnancy,mental or physical abuse in workplace, illegitintatechildren, psychiatric treatment 
of mental disorders, attempted suicide, and injuries to sexual organs). This office has 
determined that other types of information also are private under section 552.101. See 
genevcilly Open Records DecisionNo. 659 at 4-5 (1999) (summarizing information attorney 
general has held to be private). We have marked information that the district attorney must 
withhold under section 552.101 of the Gover-iiment Code in conjunction with common-law 
privacy. The remaining subn~itted infom~ation is not private, and may not be withheld under 
section 552.101 on that basis. 

We note that the submitted infor~nation contains infom~ation s~lbject to section 552.130 of  
the Governnlent Code.* This section excepts from disclosure information that "relates to . 
. . a rnotor velliclc operator's or driver's license or pem~it issued by an agency of this state 
[or] a ~notor vehicle title or registration issued by an agency of this state." Gov't 
Code 5 552.130. We note that section 552.130 protects the privacy interest ofthe individual, 
and because that right of privacy is p~irely personal, it lapses upon death. See Moore 1). 

C/~cii.lesIl. I'ierceFil~,~ Giterpri,se.~. Iric., 589 S.W.2d 489 {Tex. Civ. App.--Texarkana 1979, 
writ reed n.r.e.) (Texas docs not recognize relational or derivative right ofprivacy); see also 
Altomcy Gencral Opiilions JM-229 (1 984); ti-91 7 (1976); Open Records Decision No. 272 

' 7 . h ~  OiTice of tile Attorney General irill raise ina~>datory exceptions on behalf of a xovciiimental . 
hoily, hiit ordinarily \ \ i l l  not wise otlicr exceptioi~s. Open Records DecisioilNos. 481 (1987), 480 (1087), 470 
(1987). 
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at 1 (1981). Thus, motor vehicle information pertaining to a deceased person may not be 
withheld under section 552.130. We also note that the requestor has a right of access to her 
spouse's Texas-issued motor vehicle record information if she is acting as his authorized 
representative, and the district attomey may not withhold such information under 
section 552.130. See id. 5 552.023. However, the submitted records contain Texas-issued 
motor vehicle record information that pertains to an individual other than the requestor's 
spouse. Accordingly, the Texas-issued motor vehicle record information that we have 
marked must be withheld under section 552.130. 

We also note that the submitted information includes social security numbers. 
Section 552.147 of the Government Code provides that "[tlhe social security number of a 
living person is excepted from" required public disclosure under the Act. Gov't Code 
5 552.147. Section 552.147 is based on privacy concerns as well. Accordingly, pursuant to 
section 552.023, the requestor has a right of access to her spouse's social security number 
if she is acting as his authorized representative, and the district attorney may not withhold 
them under section 552.147 of the Government Code. However, the department must 
witlihold social security numbers that belong to living individuals other than the requestor's 
spouse under section 552.147 of the Govemment Code.3 

We note that some of the information at issue appears to be protected by copyright. A 
custodian ofpublic records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id. If a member of the public wishes to make copies of 
copyrighted materials, the person must do so unassisted by the governmental body. In 
making copies, the me~llbcr ofthe public assumes the duty of compliance with the copyright 
law and tl?c risk of a copyright infringement suit. See Open Records Decision No. 550 
(1990). 

In summary, ifthe requestor has provided the required information, the district attomey must 
rcleasc the accident reports pursuant to section 550.065(c) ofthe Transportation Code. If the 
rcqucstor has not provided two or more of the required pieces of information, the district 
attorney must withhold ihe accident reports undcr section 550.065(c) of the Transportation 
Code. The district attorncy nlust withhold (1) CI-IKI ~mder section 552.101 of the 
Government Codc in conjunction with federal law and si~bchapter F of chapter 41 1 of thc 
Govcr~m~et~t  Code; (2) the ii?fonnation we havc marked under section 552.101 of the 
Government Code in conjunction with section 1703.306 of the Occupations Code and 
common-law privacy; (3) the Texas motor vehicle record information we have marked under 
section 552.130 of the Government Code; and (4) social security numbers of living persons 

We note that section 552.147(b) ofthe Government Code autliorires a governmental body to redact 
;I living person's social security niiinber horn public relcase witiio~it the necessity ofreqiiesting a decision fro111 
tliis office under tile Act. 
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under section 552.147 of the Government Code. If the requestor is acting as her spouse's 
authorized representative, she has a right of access to her spouse's Texas-issued ~liotor 
vehicle record information and social security number pursuant to section 552.023 of the 
Government Code, and the district attorney may not withhold that information from her. The 
remaining information must be released in accordance with applicable copyright law. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this  ling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This niling triggers important deadlines regarding the rights and responsibilities of "the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Icl. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this niling and the 
governmental body does not con~ply~vith it, then both the requestor and the attorney general 
have the right to file suit against the govemmental body to enforce this ruling. Icl. 
5 552.321 (a). 

If this ruling requires the govemmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the govemmental body fails to do one of these things, then the 
requestor sI:ould report that failure to the attorney ge~~eral 's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor rnay also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this r~tling requires or pertnits the governinental body to withhold all or somc of the 
requested infonnation, tlie rccjuestor can appeal that decision by suing the govenniiental 
body. Id. $ 552.321ia); Texas Dep't of Plrh. S~qe ty  v. Gilhreatli, 842 S.W.2d 408, 411 
(Tex. App.---Austin 1992, no writ). 

Please renicinberthat under the Act the release of infornlation triggers certain procedures for 
costs and charges to the requestor. If records are releascd in compliance with this ruling, he 
sure that all charges for the information are at or below tlie legal amounts. Questions or 
complaints abo~it ovcr-charging miist be directed to Hadassah Schloss at the Office of the 
Attorney Gerlerai at (5 12) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

Ref ID# 272587 

Enc. Submitted documents 

c: Ms. Bernice Swearingcn 
C/O Mr. Michael Valdez 
Assistant District Attorney 
9Lh Judicial District 
207 West Phillips, Second Floor 
Conroe, Texas 77301-2815 
(W/O enclosures) 


