
ATTORNEY GENERAL O F  TEXAS 
- 

G R E G  A B B O T T  

March 6, 2007 

Mr. Robert A. Schulinan 
Feldman 8i Rogers, L.L.P. 
51 7 Soledad Street 
San Antonio, Texas 78205-1508 

Dear Mr. Schulman: 

You ask whether certain information is subject to required publlc disclosure under the 
Public Infomiation Act (the "Act"), chapter 552 ofthe Government Code. Yourreql~est was 
assigned ID# 272805. 

The Alailio Heights Independent School District (the "district"), which you represent, 
received five requests for records pertaining to the requestor's child and specified school 
personnel. You state that the district has provided the requestor with some of the requested 
infonnation. You claiin that the submitted information is excepted from disclosure under 
sections 552.1 01,552.102,552.103, and 552.107 of the Government Code, as well as Texas 
Rule of Evidence 503. We have considered the exceptions you claim and reviewed the 
submitted information. We have also received and considei-ed coiuments submitted by the 
requestor. See Gov't Code 5 552.304 (i~itercslcd party may submit comments stating wily 
inforination should or should not be released). 

Initially, we iiote that the Uiiited States Uepaitmeilt of Education Family Policy Compliance 
Office (the "DOE") has inforined this office that the Family Education Rights and Privacy 
Act ("FERPA"), section 1232:: of title 20 of the United States Code, does not pennit state 
and local educational a~itliorities to disclose to this office, without parental consent, 
unredacted, personally ideiitifiable information contained in education records for the 
purposes of o ~ i r  review in tile open records ruling process under the Act.' Consequently, 

'A copy of this letter may be ioiiiid on tile atlon~ey general's u-ebsite, ii~~iriirihli~ 01 iittp:.:;\vn.ii. 
oag.state.txilsiopinopei~~'og., resoorces.sI~tml. 
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state and local educational authorities that receive a request for education records from a 
member of the public under the Act must not submit education records to this office in 
unredacted form, that is, in a form in which "personally identifiable information" is 
disclosed. See 34 C.F.R. 5 99.3 (defining "personally identifiable information"). You have 
submitted for our review, among other information, unredacted education records. Because 
our office is prohibited from reviewing education records, we will not address the 
applicability of FEKPA to the information at issue, other than to note that parents have a 
right of access to their own child's education records and that their right of access prevails 
over a claim under section 552.103 of the Government Code. See 20 U.S.C 
$ 1232g(a)(l)(A); 34 C.F.R. $ 99.3; Open Records Decision No. 431 (1985) (information 
subject to right of access under FERPA may not be withheld pursuant to statutory 
predecessor to Gov't Code 8 552.103).' Such determinations under FERPA must be made 
by the educational a~ttlthority in possession of the education record. 

With regard to your claim iinder section 552.107 of the Government Code, the DOE also has 
infonned this office that a parent's right of access under FERPA to information a b o ~ ~ t  the 
parent's child does not prevail over an educational institution's right to assert the 
attorney-client privilege.' Therefore, to the extent that the requestor has a right of access 
under FERPA to any ofthc information for which yoou claim the attorney-client privilege, we 
\vill address your assertion oftheprivilegc under section 552.107. We also will address your 
claims under sections 552.101, 552.102, and 552.103 of the Government Code and Texas 
Rule of Evidence 503. 

You clam that 1110st of the submitted information is excepted from disclos~ire under 
section 552.103 of the Government Code, which provides as follows: 

(a) Information is excepted from [required public disclosure] if it is 
inforinatioii relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or cinployn~ent, is or may bc a party. 

'In the futurc, irtlie district does obtain parental coiisent to submit iii~redacted education records, and 
the district seeks a nriing from this office on tlie proper redaction of those education records iii coinpliance with 
FEIIPA. \ye \\;ill rille accordii~gly. 

'Ordiiierily, FEIIPA prevails over an inconsisteilt provisioii of state law. See Eqiriil Oitployriiciit 
Opport~uiity ( h r ~ t i r i  '11 1,. Ciii.i~/Ornirge,  re.^., 905 F.Supp. 351, 382 (E.11. Tes. 1995): ~ ~ e l i ~ e c o r d i ~ e c i s i o n  
Na 431 at 3. 
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(c) Information relating to litigation involving a governniental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
oil the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code (j 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (1) litigation is 
pending or reasonably anticipated, and (2) the information at issue is related to that litigation. 
University of Te.r. Law Sclr. v. Te-xns Legal Fozttzd, 958 S.W.2d 479, 481 (Tex. 
App.-Austin 1997, no pet.); Hear-cl v. HOJOILS~O~I  Post CO., 684 S.W.2d 210, 212 (Tex. 
App.--Houston [lst  Dist.] 1984, writ re fd  11.r.e.); Open Records Decision No. 551 at 4 
(1990). A governmental body must meet both prongs of this test for information to be 
excepted under section 552.103(a). 

To establish that litigation is reasonably anticipated, a governmental body must provide this 
office "concrete evidence showing that the claim that litigation may ensne is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Concrete evidence to support a 
claim that litigation is reasonably anticipated may include, for example, the governniental 
body's receipt of a letter containing a specific threat to sue the govemniental body from an 
attorney for a poteiitial opposing party.4 Open Records Decision No. 555 (1990); see Open 
Records DecisionNo. 518 at 5 (1989) (litigation must be "realistically contemplated"). On 
the other hand, this office has detennined that ifan individual publicly threatens to bring suit 
against a governmental body, but does not actually take objective steps toward filing suit, 
litigation is not reasonably anticipated. See Open RecordsDecision No. 33 1 (1 982). Further, 
the fact that a potential opposing party has hired an attonley who makes a reqncst for 
information does not establish that litigation is reasonably anticipated. Open Records 
Decision KO. 361 (1983). 

In this instance, you assert that tlie docuiiients at issue relate to anticipated litigation. In 
support of this assertion, you state that tlie requestor has hired an atto~ney specializing in 
special education law. Furthermore, in a letter to the district, the requestor authorized the 
release ofrecords related to his child to this attorney and noted that the purpose of the release 
is to assist the attorney in anticipated litigation against tlie district. You have not, however, 
submittcci any evidence that the requestor's attorney has taken concrete steps toward 

"n addition, klris oflice has concliided that litigation was reasoiiably aiiticipatccl when the potential 
opposing party took the follo\ving objective steps to~vard litigation: filed a conlrplaiirt with the Equal 
Employnicirt Opportiinity Commission. . ~ c .  Open Records Decision g o .  336 (1982); hised ail attorney who 
made a denland for dispolcd payments and iirreatcncd to sue ifthe payments were not n ~ a d c  promptly, scr Open 
Records Decisio~i No. 346 (1982); and tllrcatcired to sue on several occasions and hired an attorney, xee Open 
Records Decision KO. 288 (198 1). 
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litigation. Accordingly, the district may not withhold the information at issue under 
section 552.103. 

Next, you claim that the information highlighted in yellow, orange, and blue is excepted from 
disclosure under section 552.107 of the Government Code. When asserting the 
attomey-client privilege under section 552.107, a governmental body has the burden of 
providing the necessary facts to demonstrate the elements of the privilege in order to 
withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a 
governmental body must demonstrate that the information constitutes or  documents a 
communication. Id. at 7. Second, the communication must have been made "for the purpose 
of facilitating the rendition of professional legal services" to the client govenimental body. 
Ttx.  R. EviD. 503(b)(l). The privilege does not apply when an attorney or representative is 
involved in some capacity other than that of providing or facilitating professional legal 
senices to the client governmelital body. In  re Te,r. Fczi*iner.s iris. Erch., 990 S.W.2d 337, 
340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply 
if attorney acting in a capacity other than that of attorney). Governmental attorneys often act 
in capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers. Thus, the mere fact that a communication involves an attorney 
for the government does riot demonstrate this element. Third, the privilege applies only to 
con~municatio~is between or among clients, client representatives, lawyers, and lawyer 
representatives. TES. R. EVID. 503(b)(l)(A), (B), (C), (D), (E). Thus, a govcnnnental body 
must inform this office of the identities and capacities of the individua2s to whom each 
communication at issue has been made. Lastly, the attorney-client privilege applies only to 
a coii$clentiizl communication, id. 503(h)(l), meailing it was "not intended to bc disclosed 
to third persons other than those to whom disclosure is made in furtherance of the rendition 
of professio~lal legal services to the client or those reasonably necessary for the transmission 
of the comm~inicatioii." Id. 503(a)(5). 

Whether a conniiimication meets this definition depends on the iizteiit ofthe parties involved 
at tlie time tlie information was communicated. Oshorrze v. Johrisoiz, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no writ). Moreover, beca~isc the client may clcct to waive the 
privilege at any time, :I governmental body inust explain that the confidentiality of a 
communication has been maintained. Section 552.107(1) getierally excepts an entire 
commu~iication that is dc~~ionstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See Illtie v. DeSlicizo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege cxtends to entire communication, including facts contailled therein). 

You explain that the information at issue consists of communications between tlie district's 
outside lcgal coi~risel and district representatives, made for the purpose of facilitating the 
rendition of professioi~al legal services. You also iilfonil us that the confidentiality of these 
cornn~unications has been maintained. Based on your arguments and our review of this 
information, \vc agree that the information you have highlighted in yellow, orange, and blue 
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consists of privileged attomey-client communications that the district may withhold under 
section 552.107.' 

You claim that some of the remaining submitted information is excepted from disclosure 
under section 552.101 ofthe Govemment Code. Section 552.101 excepts fi-om disclosure 
"information considered to be confidential by law, either constitutional, statutory, or by 
j~idicial decision." Gov't Code $ 552.101. This exception encompasses information that 
another statute makes confidential. You raise section 552.101 in conjunction with section 
21.355 of the Educatio~i Code, \vhicli provides that "[a] document evaluating the 
performance o fa  teacher or administrator is confidential." Educ. Code 5 21.355. This office 
has interpreted section 21.355 to apply to any document that evaluates, as that term is 
comrnonly understood, the performance of a teacher or an administrator. See Open Records 
Decision No. 643 (1996). In Open Records Decision No. 643, we determined that for 
purposes of section 21.355, the word "teacher" means aperson who is required to and does 
in fact hold a teaching certificate under s~~bchapter B of chapter 21 of the Education Code 
or a school district teaching permit under section 21.055 and who is engaged in the process 
of teaching, as that term is commonly defined, at the time of the evaluation. See Open 
Records Decision No. 643 at 4. 

You claim that the remaining submitted infonnation includes an evaluatio~i of an individual 
who held a teaching certificate and was employed as a teacher at the time of the evaluation. 
Based on your representations and our review of the infoimation at issue, we agree that this 
information is confidential under section 2 1.355 of the Education Code and thus must be 
withheld from disclosure under section 552.101 of the Govemment Code. See Ahhott v. 
Nortlz Ecrst Inciep. Sch. Dist.. No. 03-04-00744-CV (Tex. App.-Austin 2006, no pet.) 
(concluding that written repriiuarrd constiti~tes evalilation for purposes of Educ. Code 
5 21.355). 

Nest, section 552.102(a) ofthe Government Code excepts from disclosure "information ill 
a personnel file, the disclosure of wliich \vould constitute a clearly unwarranted invasion of 
personal privacy." Icl. $ 522.102. 111 Iliihert v. Hfrte-Il~rrzks Te.riis h'e~i:.sp(~pers, 652 
S.W.2d 546 (Tex. App.---Austin 1983, writ ref  d n.r.e.), the court ruled that the test to be 
applied to infonnation claimed to be protected under section 552.102(a) is the salnc as the 
test fonnulatcd by the Texas Supreme Court in Iriclirsti-icrl Fo~iizcfatiorz V .  Te.rr~s Irzd~istvic~l 
Acciclci~t Bonvrl, 540 S.W.2d 668 (Tex. 1976), for infon~iation claimed to be protected under 
the doctrine of co~iimon law privacy as incorporated by section 552.101. Accordingly, we 
will address your privacy claims under sections 552.101 and 552.102 together. 

Co~~irnon law privacy protects infonuation if it ( I )  contaiiis iiighly iiitiriiatc or crnbarrassing 
facts, the publication of which would be liighly objectionable to a reasonable person, and 

'As our ruling is dispostive, me iieed 1101 address yoiir rernaiiiiiig clniiii hi this infoi~ii~ltiiiii 
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(2) is not of legitimate concern to the public. Indzis. Found. v. Tex. Indus. Accident Bd ,  540 
S .  W.2d 668,685 (Tex. 1976). To demonstrate the applicability of common law privacy, the 
governmental body must meet both prongs of this test. Id. at 681-82. The type of 
information considered intimate and embarrassing by the Texas Supreme Court in It~ilustrinl 
Foundation included information relating to sexual assault, pregnancy, mental or physical 
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders, 
attempted suicide, and injuries to sexual organs. Id at 683. We have marked the 
information that must be withheld under section 552.101 in eonjunction with common law 
privacy. However, none of the remaining information at issue is confidential under common 
law privacy. Accordingly, none of the remaining information at issue may be withheld on 
that ground. 

Section 5.52.101 of the Government Code also encompasses the doctrine of constitutional 
privacy, which consists of two interrelated types of privacy: (1) the right to make certain 
kinds of decisions independently and (2) an individual's interest in avoiding disclosure of 
personal matters. Open Records Decision No. 455 at 4 (1987). The first type protects an 
indicridual's autonomy within "zones ofprivacy" which include matters related to marriage, 
procreation, contraception, family relationships, and child rearing and education. Id. The 
second type of constitutional privacy requires a balancing between the individual's privacy 
interests and the public's need to know information of public concern. Icl. The scope of 
infonnation protected is narrower than that ~iilder the common law doctrine of privacy; the 
information must concern the "most intimate aspects of human affairs." Id. at 5 (citing 
Ranlie v. City ofHedwig Village, Tewas, 765 F.2d 490 (5th Cir. 1985)). Upon review, we 
find that none of the remaining iuformation at issue is confidential under constit~~tional 
privacy. Accordingly, none of the remaining information at issue may be withheld on that 
ground. 

Section 552.1 17(a)(1) excepts from disclosure the home address, home telephone number, 
social security numbers, and family member information of a current or former official or 
employee of a governmental body who requests that this information be kept confidential 
under section 552.024 of the Government Code,"hehetiier a particular piece of infomiation 
is protected by section 552.1 17 must be detern~ined at the time the request for it is made. See 
Open Records Decision No. 530 at 5 (1989). Thereibrc, the district may only withhold the 
information we have marked under section 552.1 17(a)(l) if the employee at issue made a 
request for confidentiality under scetion 552.024 prior to the date on which the request for 
this information \?-as made. 

In summary, the district may withhold the information you have highlighted in yellow, 
orange, and blue under section 552.107 of the Government Codc. In conjunction with 

"The Office ofthe Attorncy tieiieral willraise mandatory exceptions onhelialfofa gove~mincntal body, 
but ordinarily will not raise other exceptions. See Ope11 Records Decision Nos. 481 (1987). 480 (1987), 470 
(!987). 
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section 552.101 of the Government Code, the district must \vithhold the information you 
have marked under section 21.355 of the Education Code and the information we have 
marked under common law privacy. The district must withhold the personal information we 
have marked under section 552.1 17(a)(l) ofthe Government Code if the employee at issue 
timely elected to keep her personal information confidential. The remaining submitted 
information must be released to the requestor. This ruling does not address the applicability 
of FERPA to the submitted infom~ation. Should the district determine that all or portions 
ofthe submitted information consists of "education records" subject to FERPA, the district 
must dispose of that information in accordance with FERPA, rather than the Act. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this d i n g  must not be relied upon as a previo~is 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governn~ental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Ill. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), 0. If the govenlmental body does not appeal this ruling and the 
governmental body does not co~nply with it, then both tlie requestor and the attorney 
general have the right to file suit against the govcrnmental body to enforce tliis ruling. 
Id. 9 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
irrfotmation, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects tlsat, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Go\~ernmcnt Code. If tlie goventmental body fails to do one of these things, then the 
uequestor should report that failure to the attorney general's Ope11 Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a co~nplaint with the district or county 
attorney. Id. $ 552.3215(e). 

If tliis ruling rcquircs or per~nits the governmental hotly to withhold all or sorne of tlie 
requested informatioit, the requestor can appeal that decision by suing the governnicntal 
body. Id. 6 552.32 I (a); Tc~.~trs Dep 't oJPirb. Scifeiy 1). Giihreiltli, 842 S.M1.2d 408, 41 1 
(Tes. App.-Austin 1992, no writ). 

Please remember that undcr the Act the release of infornlation triggers certain procedures for 
costs and charges to the requestoi-. If records are released in compliance with this ruling, be 
sure that all charges for the inforniatio~i arc at or belo\\. the legal alnounts. Ques~ions or 
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this nlling. 

Sincerely, 

Tamara L; Harswick 
Assistant Attorney General 
Open Records Division 

Ref ID# 272805 

Enc. Submitted documents 

c: Mr. Arthur J. Rossi, Jr. 
Attorney at Law 
Energy Plaza 11, Fifth Floor 
8620 North New Braunfels Avenue 
San Antonio, Texas 78217 
(vvfo enclosurcs) 


