ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 16, 2007

Ms. Karol H. Davidson
Staff Attorney

Texas Youth Commission
P.O. Box 4260

Austin, Texas 78765

OR2007-02949
Dear Ms, Davidson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 273592,

The Texas Youth Commission (the “commission”) received arequest for its record regarding
anamed individual. You claim that the requested information is excepted from disclosure
under section 552.101 of the Government Code. We have considered the exception you
claim and have reviewed the information you submitted.’

We first note that the submitted documents include records relating to a sex offender who
was subject to registration under chapter 62 of the Code of Criminal Procedure.
Article 62.051 of the Code of Criminal Procedure requires a sex offender registrant to
provide the following information for the Department of Public Safety (“DPS”) sex offender
registration database: the person’s full name; each alias; date of birth; sex; race; height;
weight; eye color; hair color; social security number; driver’s license number; shoe size;
home address; a recent color photograph, or if possible, an ¢lectronic image of the person;

"We note that one of the submitted documents, which we have marked, does not relate ta the named
individuat and is not responsive to this request for information. This decision does not address the public
availability of that document, which need not be released.
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a complete set of fingerprints; the type of offense of the person was convicted; the age of the-
victim; the date of conviction; the punishment received; an indication as to whether the
person 1s discharged, paroled, or released on juventile probation, community supervision, or
mandatory supervision; an indication of each license, as defined by article 62.005(g), that is
held or sought by the person; an indication as to whether the person is or will be employed,
carrying on a vocation, or a student at a particular public or private institution of higher
education in this state or another state, and the name and address of that institution; and any
other information required by the DPS. See Crim. Proc. Code art, 62.051(c). This
information is public information with the exception of the person’s social security number,
driver’s license number, telephone number, all information required by DPS outside of the
enumerated categories of information, and any information that would identify the victim of
the offense for which the person is subject to registration. See id. art. 62.005(b). A penal
institution may release information regarding a person required to register only if the
information i1s public information under chapter 62.% See id. art. 62.009(a). Therefore, the
comrnission must release the information contained in the submitted sex offender registration
records that is subject to public disclosure under article 62.005(b) of the Code of Criminal
Procedure.

Next, we address the commission’s arguments against disclosure, Section 552.101 of the
Government Code excepts from disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.10]1. This
exception encompasses information that other statutes make confidential. Medical records
are confidential under the Medical Practice Act (the “MPA”™), subtitle B of title 3 of the
Occupations Code. See Oce. Code § 151.001. Section 159.002 of the MPA provides in part:

{b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who recetves information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b)-(c). This office has determined that in governing access to a specific subset
of information, the MPA prevails over the more general provisions of the Act. See Open
Records Decision No. 598 (1991). When a patient 1s deceased, as you inform us is the case
here, medical records pertaining to the deceased patient may only be released on the signed

“We note that a “penal institution,” for the purposes of chapter 62 of the Code of Criminal Procedure,
includes “a confinement facility operated by or under contract with [the commission.]” Crim. Proc. Code art.
62.001(3)
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consent of the decedent’s personal representative. See Occ. Code §§ 159.005(a)(5). Medical
records must be released on receipt of signed, written consent, provided that the consent
specifies (1) the information to be covered by the release, (2) reasons or purposes for the
release, and (3) the person to whom the information is to be released. See Occ. Code
§§ 159.004, .005. Any subsequent release of medical records must be consistent with the
- purposes for which the governmental body obtained the records. See id. § 159.002(c); Open
Records Decision No. 565 at 7 {(1990). We have marked the submitted information that is
confidential under the MPA. The commission may only release that information in
accordance with the MPA. See Open Records Decision No. 598 (1991).

The submitted documents also include dental records, the public availability of which is
governed by chapter 258 of the Occupations Code. Section 258.102 of the Occupations Code
provides as follows:

(@) The following information is privileged and may not be disclosed except
as provided by this article:

(1) a communication between a dentist and a patient that relates to a
professional service provided by the dentist; and

(2) a dental record.

(b} The privilege described by this section applies regardiess of when the
patient received the professional service from the dentist.

Occ. Code § 258.102. A “dental record” means dental information about a patient that is
created or maintained by a dentist and relates to the history or treatment of the patient.
See id. §258.101(1). Information that is privileged under chapter 258 of the Occupations
Code may be disclosed only under certain specified circamstances. See id. § 258.104
(consent to disclosure); see aflso id. §§ 258.105, .106, .107 (exceptions to privilege). The
written consent for the release of privileged information required under section 258.104 must
specity (1) the information covered by the release, (2) the person to whom the information
is to be released, and (3) the purpose for the release. See id. § 258.104(c). A person who
receives information that is privileged under section 258.102 of the Occupations Code may
disclose that information to another person only to the extent that disclosure is consistent
with the purpose for which the information was obtained. See id. § 258.108. We have
marked dental records that are privileged under section 258.102 of the Occupations Code and
may only be released in accordance with chapter 258 of the Occupations Code.
See id. § 258.104(b)(5) (privileged information may be disclosed to personal representative
of deceased patient).

The submitted documents also include mental health records that are confidential under
section 611.002 of the Health and Safety Code. That section provides in part:
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(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see also id. § 611.001 (defining “patient” and
“professional”). Sections 611.004 and 611.0045 of the Health and Safety Code provide for
access to information that is made confidential by section 611.002 only by certain
individuals. See id. §§ 611.004, 611.0045; Open Records Decision No. 565 (1990). We
have marked mental health records that the commission must withhold under
section 611.002, unless the requestor is authorized to obtain that information under
sections 611.004 and 611.0045. See id. § 611.004(a)(5) (professional may disclose
confidential information to patient’s personal representative if patient is deceased),

Section 552.101 also encompasses section 61.073 of the Human Resources Code, which
provides as follows:

The commission shall keep written records of all examinations and
conclusions based on them and of all orders concerning the disposition or
treatment of each child subject to its control. Except as provided by
Section 61.093(c), these records and all other information concerning a
child, including personally identifiable information, are not public and are
available only according to the provisions of Section 58.005, Family Code,
Section 61.0731, Human Resources Code, and Chapter 61, Code of Criminal
Procedure.

Hum. Res. Code § 61.073.> A related statute, section 61.0731 of the Human Resources
Code, provides as follows:

(a) In the interest of achieving the purpose of the commission and protecting
the public, the commission may disclose records and other information

Section 61 093(caf the Human Resources Code authorizes the disclosure of information relating to
a child who has escaped from custody, Section 58.005(a) of the Family Code provides that information
obtained for the purpose of diagnosis, examination, evaluation, or treatment of a chiid by an agency providing
supervision of a child by arrangement of the juvenile court or having custody of the child under order of the
juveniie court may be disclosed only to certain specified persons or under certain specified circumstances.
Chapter 61 of the Code of Criminal Procedure is applicable to information thal pertains to criminal
combinations and street gangs. None of the submitted information appears to be subject to section 61.093 of
the Human Resources Code, section 58.005(a) of the Family Code, or chapter 61 of the Code of Criminal
Procedure,
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concerning a child to the child and the child’s parent or guardian only if -
disclosure would not materially harm the treatment and rehabilitation of the

child and would not substantially decrease the likelihood of the commission
receiving information from the same or similar sources in the future.
Information concerning a person who is age 18 or older may not be disclosed

to the person’s parent or guardian without the person’s consent.

(b) The commission may disclose information regarding a child’s location
and committing court to a person having a legitimate need for this
information.

Id. § 61.0731. You contend that the rest of the submitted information is confidential under
section 61.073. We note that the requestor indicates that he is an attorney for the mother of
the individual who is the subject of the submitted information. The requestor states that the
individual’s mother has authorized him to obtain the information at tssue. You inform us,
however, that the individual who is the subject of the information was 18 years of age or
older. You state, and have submitted documentation reflecting, that the individual n
question did not consent to the release of the information at issue to his mother. You also
state that there is no indication that the requestor represents either the estate or the interests
of the individual in question. Based on your representations and the submitted
documentation, we conciude that the commission must withhold the rest of the submitted
information under section 552.101 of the Government Code in conjunction with
section 61.073 of the Human Resources Code.

In summary: (1) the commission must release the information contained in the sex offender
registration records that is subject to public disclosure under article 62.005(b) of the Code
of Criminal Procedure; (2) the marked medical records may only be released in accordance
with the MPA: (3} the marked dental records may only be released in accordance with
chapter 258 of the Occupations Code; {(4) the marked mental health records must be withheld
under section 611.002 of the Health and Safety Code, unless the requestor is authorized to
obtain those records under sections 611.004 and 611.0045 of the Health and Safety Code;
and (5) the commission must withhold the rest of the submitted information under
section 552.101 of the Government Code in conjunction with section 61.073 of the Human
Resources Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
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filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a). ~

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S'W.2d 408, 411
{Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

incerely, | 7N

i

= o
Ealghes W. Morri§ I~

Assistant Attorney General
Open Records Division

TWM/jb
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Ref: TD# 273592
Enc: Submitted documents

c: Mr. Scott W. Browne
Browne & Browne
2380 Eastex Freeway
Beaumont, Texas 77703-4626
(w/o enclosures)



