
G R E G  A B B O T T  

March 19,2007 

Ms. Carolyn M. Hanahan 
Fort Bend Independent School District 
1643 1 Lexington Boulevard 
Sugar Land, Texas 77479 

Dear Ms. Hanahan: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 274432. 

The Fort Bend Independent School District (the "district") received a request for information 
pertaining to a former teacher. You state that some of the requested information has been 
provided to the requestor, but claim that some of the s~~bmitted information is excepted from 
disclosure under sections 552.101, 552.102, 552.107, 552.108, 552.130, 552.135, 
and 552.137 of the Government Code.' We have considered the exceptions you claim and 
reviewed the submitted information. 

Recently, the United States Department of Education Family Policy Compliance Office (the 
"DOE") informed this office that the Family Educational Rights and Privacy Act 
("FERPA"), 20 U.S.C. 5 1232(a), does not permit state and local educational ai~thorities to 
disclose to this office, without parental consent, unredacted, personally identifiable 
information contained in education records for the purpose of our review in the open records 

' ~ l t h o i i ~ h  thc district asserts that the submitted transcripts are excepted from release under 
sccti;::) 552.024(11) tiic Government Codc, wc undcisland the district to :issert secti:~n 552.102(b) instead. 
Section 552.024 is noi an exceptioii tii iliscliisiirc i:ni!es tlic Act, i:it i t  ii;ste:tii pcrn?i;s 2n  ei~?pli,yec of a 
governmcntai body to clroose whetlier to allow public access to certain iniorinatioii relating LO ti:: ernploycc 
that is treld hy tile employing governiiienial hody. 
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ruling process under the Act.2 Consequently, state and local educational author~ties tirat 
receive a request for education records from a member of the public under the PL4 must not 
submit education records to this office in unredacted form, that is, in a form in which 
"personally identifiable information" is disclosed. See 34C.F.R. 8 99.3 (defining "personally 
identifiable information"). You have submitted, among other things, redacted and 
unredacted education records for our review. Because our office is prohibited from 
reviewing these education records to determine whether appropriate redactions under FERPA 
have been made, we will not address the applicability of FERPA to any of the submitted 
records. Such determinations under FERPA must be made by the educational authority in 
possession of the education ~ecords .~  We will, however, address the applicability of the 
claimed exceptions to the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." This 
section encompasses information protected by other statutes. Section 261.201(a) of the 
Family Code provides as follows: 

The following information is confidential, is not subject to public release 
under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
mles adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, con~munications, and working papers used or developed in 
an investigation under this chapter or in providing services as aresult 
of an investiglt' lon. 

Fam. Code $ 261.201 (a). Exhibit B-I pertains to a district police department investigation 
of alleged sexual abuse of students by the individual at issue. See id. $ 5  101.003(a) (defining 
"child" for purposes of section 261.201 as "person under 18 years of age who is not and has 
not been married or who has not had the disabilities of minority removed for general 
purposes"), 261.001(1)(E) (definition of child abuse includes sexual assault or aggravated 
sexual assault undcr Penal Code sections 22.01 1 and 22.021). This information coilsists of 
files, reports, records, communications, or working papers ~ s c d  or developed in an 
investigation under chapter 261; therefore, this information is within the scope of 

'A copy of this lettcr may hc found on the Office of the Attor~icy Gcnerai's wel~site: 
l~tip://w~~~w.oag.~'"tc.lx.us/opinopenlng~rcs~~urccs.s~:tml. 

'in the ilitur-e, i f  iiic rlistrici docs iibtain parci;t-I consent to sub~;~it ~~!:red:~ctcd ed;!catii)n recorils aird 
rlre district seeks aruiing froti! this office on the proper redaction of tl~osccducation records i n  coi~rpliance wit11 
FEEKPA, we %vill rlile accordingly. 
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section 261.201. You do not indicate that the district has adopted a rule governing the 
release of this type of information; therefore, we assume that no such regulation exists. Based 
on this assumption, we conclude that Exhibit B-1 is confidential pursuant to section 261.20 1 
of the Family Code, and the district must withhold it under section 552.101 of the 
Government Codc4 See Open Records Decision No. 440 at 2 (1986) (predecessor statute). 

Section 552.101 also encompasses section 21.355 of the Education Code, which provides 
that "[a] document evaluating the performance of a teacher or administrator is confidential." 
This office has interpreted section 21.355 to apply to any document that evaluates, as that 
term is commonly understood, the performance of a teacher. See Open Records Decision 
No. 643 (1996). In Open Records Decision No. 643, we determined that a "teacher" for 
purposes of section 21.355 means a person who ( I )  is required to and does in fact hold a 
teaching certificate under subchapter B of chapter 21 of the Education Code or a school 
district teaching permit under section 21.055 and (2) is engaged in the process of teaching, 
as that term is commonly defined, at the time of the evaluation. See id. at 4. We agree that 
Exhibit B-2 consists of evaluations of the former teacher. Thus, provided the employee at 
i s s ~ ~ e  was required to hold and did hold the appropriate certificate and was teaching at the 
time of the submitted teaching evaluations, Exhibit B-2 is confidential under section 2 1.355 
of the Education Code, and the district must withhold i t  under section 552.101 of the 
Government Code 

Section 552.101 also encompasses federal law. Section 6103(a) of title 26 of the United 
States Code provides that tax return information is confidential. See 26 U.S.C. 5 6 103(a)(2), 
(b)(2)(A), (p)(S); see also Open Records Decision No. 600 (1992); Attorney General Op. 
MW-372 (198 1). Accordingly, the W-4 tax form in the submitted information is confidential 
under section 6103(a), and the district must withhold i t  under section 552.101 of the 
Government Code. 

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law 
privacy protects information that (1) contains highly intimate or embarrassing facts the 
publication of which would be highly objectionable to a reasonable person and (2j is not of 
legitimate concern to the public. I I I ~ L L S .  Found. v. Tex. I I ~ ~ L L S .  Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). Prior decisions of this office have found that financial 
information relating only to an individual ordinarily satisfies the first requirement of the test 
for common-law privacy but that there is a legitimate public interest in the essential facts 
about a financial transaction between an individual and a governmental body. See Open 
Records Decision Nos. 600 (1992), 545 (1990): 373 (1983). For example, inrormation 
related to an individual's mortgage payments, assets, bills, and credit history is generally 
protected by the common-law right to privacy. See Open Records Decision Nos. 545, 523 
(1989); see cdso Open Records Decision No. 600 (finding personal financial information to 
include choice of particular insurance carrier). The submitted documents contain personal 

'AS we :ire able lo rcso!ve tliis under section 261.201, we d o  nor :?iidrcss your othcr arpi~mcnts  ibr 
excention of this information. 
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financial information, and the public does not have a legitimate interest in it. Srr Open 
Records Decision Nos. 620 (1993), 600. Thus, we conclude that this information, which we 
have marked, is confidential under common-law piivacy, and the district must withhold it 
pursuant to section 552.101. The remaining information does not contain private financial 
information, and the district may not withhold it under section 552.101 on that ground. 

You claim that the submitted transcripts are excepted under section 552.102(b). 
Section 552.102(b) excepts from disclosure all information from transcripts of professional 
public school employees other than the employee's name, the courses taken, and the degree 
obtained. Gov't Code $552.102(b); Open Records Decision No. 526 (1989). Thus, with the 
exception of the employee's name, courses taken, and degree obtained, the district must 
withhold the information in the submitted transcripts we have marked pursuant to 
section 552.102(b) of the Government Code. The remaining information does not contain 
transcripts for purposes of section 552.102; therefore, the district may not withhold any of 
the remaining information on that ground. 

You assert that Exhibit B-4 is excepted under section 552.107(1) of the Government Code, 
which protects information coming within the attorney-client privilege. When asserting the 
attorney-client privilege, a governmental body has the burden of providing the necessary 
facts to demonstrate the elements of the privilege in order to withhold the informatioil at 
issue. Open Records Decision No. 676 at 6-7 (2002). First, a governmental body must 
demonstrate that the information constitutes or documents a comniunication. Id .  at 7. 
Second, the communication must have been made "for the purpose of facilitating the 
rendition of professional legal services" to the client governmental body. TEX. R. 
EVrD. 503(b)(l). The privilege does not apply when an attorney or representative is involved 
in some capacity other than that of providing or facilitating professional legal services to the 
client governmental body. Iil re Texi~.s Furtrrer:c. 1;~s. Exclz., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a capacity other than that of attorney). Governn~ental attorneys often act in 
capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers. Thus, the mere fact that a communication involves an attorney for the 
government does not ctemcmstrale this elerncnt. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and lawyer 
rcprescntatives. TEX. R. EVID. 503(b)(l). Thus, a governmental body must inform this 
office of the identities and capacities of the individuals to whom each communicatioil at 
issuc has beer1 made. Lastly, the attorney-client privilege applies oniy to a coi!ji'iir~ntiiil 
communication, id., meaning i t  was "not intended to be disclosed to third persons other than 
those to whom di;cIosure is made in f~~rtlicrancc of the rendition of professional legal 
services to the client or those reasonably necessary for the transmission of the 
communication." Id. 503(a)(5). 

Whether a communication meets this definition depends on the irtterzi of the partics involved 
a1 the time the information was communicated. Oshorr~e v. Johiz.sorr, 954 S.W.2d 180, 184 
(Tcx. App.-Waco 1997, no writ). h.torco\~er, because the client may elect to waive the 
privilege at any time, a goveinmental body must explain that the confidentiality of a 
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communication has been maintained. Section 552.107(1) generally excepts an entire 
communication that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 
Based on your representation and our review of the information at issue, we agree that 
Exhibit B-4 consists of privileged attorney-client communications that the district may 
withhold under section 552.107. 

You assert that some of the submitted information is excepted under section 552.117 of the 
Government Code. Section 552.1 17(a)(1) excepts from disclosure the current and former 
home addresses and telephone numbers, and family member information of current or former 
officials or employees of a governmental body who request that this information be kept 
confidential under section 552.024. Whether a particular piece of information is protected 
by section 552.117(a)(l) must bedetermined at the time the request for i t  is made. See Open 
Records Decision No. 530 at 5 (1989). The submitted information contains the timely 
election of the employee at issue to keep his home addresses and telephone numbers 
confidential; therefore, the district must withhold these types of information, which you have 
marked, under section 552.1 17. We have also marked information that the district must 
withhold under section 552. I 17. However, the employee did not elect to keep confidential 
his family member information or social security number; therefore, the district may not 
withhold the family member information or social security number of the employee at issue 
under section 552.1 17. 

You assert that some of the remaining information is excepted under section 552.130 of the 
Government Code, which provides that information relating to a motor vehicle operator's 
license, driver's license, motor vehicle title, or registration issued by a Texas agency is 
excepted from public release. Gov't Code 3 552.130(a)(I), (2). We agree that the district 
must withhold the Texas motor vehicle record information you have marked under 
section 552.130. 

You contend that some of the remaining information i s  excepted under section 552.1 35 of 
the Government Code, vthich provides the following: 

(a) "Informer" means a student or former student or an employee or former 
employee of a school district who has furnished a report of another person's 
or persons' possible violation of criminal, civil, or regulatory law to the 
school district or the proper regulatory enforcement authority. 

(b) An informer's name or information that would substantially reveal the 
identity of an informer is excepted from [required public disclosure]. 

(c) Subsection (b) does not apply: 
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(1) if the informer is a student or former student, and the student or -- 

former student, or the legal guardian, or spouse of the student or 
former student consents to disclosure of the student's or former 
student's name; or 

(2) if the informer is an employee or former employee who consents 
to disclosure of the employee's or former employee's name; or 

(3) if the informer planned, initiated, or participated in the possible 
violation. 

(d) Information excepted under Subsection (b) may be made available to a 
law enforcement agency or prosecutor for official purposes of the agency or 
prosecutor upon proper request made in compliance with applicable law and 
procedure. 

(e) This section does not infringe on or impair the confidentiality of 
information considered to be confidential by law, whether it be constitutional, 
statutory, or by judicial decision, including information excepted from the 
requirements of Section 552.021. 

Gov't Code 8 552.135. Because the legislature limited the protection of section 552.135 to 
the identity of aperson who reports a possible violation of "law," a school district that seeks 
to withhold information under that exception must clearly identify to this office the 
specific civil, criminal, or regulatory law that is alleged to have been violated. See Gov't 
Code 3 552.301(e)(l )(A). Upon review, we find you have failed to demonstrate that the 
remaining information identifies an informer for purposes of section 552.135 of the 
Government Code; therefore, the district may not any of the submitted information on that 
ground. 

The district asserts that some of the remaininginformatioil is excepted under section 552.137 
of the Government Code. Section 52.137 excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't Code 
8 552.137(a)-(c). Section 552.137 does not apply to a government employee's work e-mail 
address because such an address is not that of the einployee as a "member of the public," hilt 
is instead the address of the individual as a government employee. The e-mail addresses at 
issue do not appear to be of a type specifically excluded by section 552.137(c). You do not 
inform us that a member of the public has affirmatively consented to the release of any 
e-mail address contained in the submitted materials. Therefore, the district must withhold 
the e-mail addresses we have marked under section 552.1 37. 
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Finally, we note that the former employee's social security number is excepted under 
section 552.147 of the Government Code, which provides that "[tlhe social security number 
of a living person is excepted from" required public disclosure under the Act. The district 
must withhold the social security numbers you have marked under section 552.147.' 

To conclude, the district must withhold the following information under section 552.101 of 
the Government Code: Exhibit B-1 under section 261.201 of the Family Code; Exhibit B-2 
under section 21.355 of the Education Code; the submitted W-4 tax form under section 6103 
of title 26 of the United States Code; and the information we have marked under common- 
law privacy. With the exception of the employee's name, courses taken, and degree 
obtained, the district must withhold the marked transcripts pursuant to section 552.102 of the 
Government Code. The district must also withhold the former employee's home addresses 
and telephone numbers that yon have marked under section 552. I 17 of the Government 
Code, the information you have marked under section 552.130 of the Government Code, the 
information we have marked under section 552.137 of the Government Code, and the marked 
social security numbers under section 552.147 of the Government Code. The disirict may 
withhold Exhibit B-4 under section 552.107 of the Government Code. The district must 
release the remaining information to the requestor. This ruling does not address the 
applicability of FERPA to the submitted information. Should the district determine that all 
or portions of the submitted information consists of "education records"that must be 
withheld under FERPA, the district must dispose of that information in accordance with 
FERPA, rather than the Act. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(t]. If the 
governmental body Lvants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30calendar-days. Id. 6 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id .  $ 552.321(a). 

5 We note that section 552.147(b) ol'the Government Codc authorizes a gi~veri:mciital biidy to redact 
a living pcsson's sc>ciai security nuinher from public release without ti); ncccssily ofreqiiestinp a dccision from 
this ol'licc under the Act. 
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If this ruling requires the governmental body to release all or part of the request& 
information, the govern~nental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these thmgs, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 8 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 8 552.321(a); Te-rus Dep't oj'Pub. Snfefy v. Gilbrecrfh, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in  compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Open Records Division 

Enc. Submitted documents 

C :  Ms. Lauri Ott 
WRDW 
1301 Georgia Avenue 
North Augusta, South Carolina 29841 
(wio enclosures) 


