ATTORNEY GENERAL OrF TEXAS
GREG ABBOTT

March 22, 2007

Ms. Pamela Smith

Assistant General Counsel

Texas Department of Public Safety
P. O. Box 4087

Austin, Texas 78773-0001

OR2007-03120

Dear Ms. Smith:

You ask whether certain information is subject to required public disclosure under the
Public Information Act {the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 274086.

The Texas Department of Public Safety (the “department”} received a request for the
personnel files of four depariment employees.” You indicate that the department has no
responsive information with respect to one of the listed names. We note that the Act does
not require the department to release information that did not exist when it received this
request or create responsive information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).
You state the department 1s prepared to release most of the remaining information, but
maintain that a portion of it is excepted from disclosure under section 552.101 of the

'The requestor excluded from her request the following: “L-2 and L-3, family member and marital
status information, financial information such as bank account and credit history, criminal history, medical
records, fingerprints, personal automobile insurance cards, miscellancous offense reports, military records, birth
certificates, test questions and answers . . . personal information such as employee identification numbers,
physician information, blood type, emergency contacts, enroliment forms for health insurance or retirement,
purpose for time off request, Social Security numbers, date of births, home addresses, home telephone numbers,
and driver’s license numbers.” Accordingly, the appearance of such information in the response to the request
will be deemed as non-responsive. This ruling will not address non-responsive information.
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Government Code. We have considered the exception you claim and reviewed the submitted
information.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
encompasses information protected by other statutes. Section 154.073 of the Civil Practice
and Remedies Code states in pertinent part:

(a) Except as provided by Subsections (c), (d), (e), and (f),> a communication
relating to the subject matter of any civil or criminal dispute made by a
participant in an alternative dispute resolution procedure, whether before or
after the institution of formal judicial proceedings, is confidential, is not
subject to disclosure, and may not be used as evidence against the participant
in any judicial or administrative proceeding,.

(b) Any record made at an alternative dispute resolution procedure is
confidential, and the participants or the third party facilitating the procedure
may not be required to testify in any proceedings relating to or arising out of
the matter in dispute or be subject to process requiring disclosure of
confidential information or data relating to or arising out of the matter in
dispute.

Civ. Prac. & Rem. Code § 154.073(a), (b). Upon review, we conclude that the department
has failed to demonstrate how any portion of the submitted information constitutes a
communication relating to a civil or criminal dispute made by a participant in an alternative
dispute resolution (“ADR”™) procedure. Further, the department has not demonstrated how
the information at issue constitutes a record made at an ADR procedure. See Gov’t Code
§ 552.301(e)(1)(A) (governmental body claiming exception to disclosure bears the burden
to explain how and why the claimed exception is applicable to the information at issue).
Accordingly, none of the submitted information may be withheld on these bases.

However, we note that the documents contain information that is confidential by law.
Section 552,101 also encompasses the doctrine of common-law privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The type of information considered intimate and embarrassing by the Texas Supreme Court
in fndustrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. We have marked

2Subsections 154.073(c), {d), (e}, and (f) are inapplicable in this instance,
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information in the submitted documents that must be withheld under section 552.101 of the
Government Code 1n conjunction with common-law privacy.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body’ unless the member of the public consents to its release or the e-mail
address 1s of a type specifically excluded by subsection {(¢). Gov’t Code § 552.137(a)-(c).
The e-mail address in the submitted information is not of a type specifically excluded by
section 552.137(c) and there is no evidence that the individual to whom it belongs consented
to the release of her private e-mail address. Therefore, the department must withhold the
marked e-mail address in accordance with section 552,137 of the Government Code.

In summary, the department must withhold the information we have marked under
section 552,101 of the Government Code in conjunction with common-law privacy, and the
private e-mail address we have marked under section 552.137 of the Government Code. The
remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. [fd.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. fd. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
{Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling,

Sincerely,

Qrpza Ao

Aries Solis
Assistant Attorney General
Open Records Division

AS/eb
Ref: ID# 274086
Enc. Submitted documents
c Ms. Lydia Clay-Jackson
1110 North Loop 336 West, Suite 500

Conroe, Texas 77301
{(w/o enclosures)



