
G R E G  A B B O T ?  

March 27,2007 

Mr. J. David Dodd, I11 
Nichols, Jackson, Dillard, Hager & Smith, L.L.P. 
1800 Lincoln Plaza 
500 North Akard 
Dallas, Texas 75201 

Dear Mr. Dodd: 

You ask whether certain informationis subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 274748. 

The City of Allen and the Allen Animal Shelter (collectively, the "city"), which you 
represent, received three requests for information related to a specified incident. You claim 
that the requested information is excepted from disclosure under section 552.101 of the 
Government Code. We have considered the exception you claim and reviewed the submitted 
information. 

Section 552.10 1 ofthe Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or byjudicial decision." Gov't Code 5 552.101. This 
section encompasses information that other statutes make confideiltial. You claim that the 
submitted information is not subject to release pursuant to the Privacy Rule adopted by the 
United States Department of Health and Human Services, Office for Civil Rights, to 
implement the Health Insurance Portability and Accountability Act of 1996 ("HIPAA"). At 
the direction ofcongress, the Secretary ofHealth and Human Services ("HHS") promulgated 
regulations setting privacy standards for medical records, which HHS issued as the Federal 
Standards for Privacy ofIndividually Identifiable HealthInformation. See HIPAA, 42 U.S.C. 

1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of 
Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); see 
also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the releasability 
of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164. Under 
these standards, a covered entity may not use or disclose protected health information, 
excepted as provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. 
5 164.502(a). 
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This office has addressed the interplay of the Privacy Rule and the Act. Open Records 
Decision No. 681 (2004). 111 that decision, we noted that section 164.5 12 of title 45 of  the 
Code of Federal Regulations provides that a covered entity may Lise or disclose protected 
health infonnation to the extent that such use or disclosure is required by law and the use or 
disclosure complies with and is limited to the relevant req~~irements of such law. See 45 
C.F.R. $ 164.512(a)(l). We further noted that the Act "is a mandate in Texas law that 
compels Texas governmental bodies to disclose information to the public." See Open 
Records Decision No. 681 at 8 (2004); see also Gov't Code $8 552.002, .003, .021. We 
therefore held that the disclosures under the Act come within section 164.512ja). 
Consequently, the Privacy Rule does not make information confidential for the purpose of 
section 552.101 of the Government Code. Open Records Decision No. 681 at 9 (2004); 
Abhott v. Tex. Dep 't oofMer~trtl Health & h4et1tul Retarlntiorz, No. 03-04-00743-CV, 2006 
WL 2504417 (Tex. App.--Austin, August 30,2006, no. pet.) (disclosures under the Act fall 
within section 164.512(a)(l) of the Privacy Rule); see also Open Records Decision No. 478 
(1987) (as general rule, statutory confidentiality requires express language making 
infonnation confidential). Because the Privacy Rule does not make confidential information 
that is subject to disclosure under the Act, the animal shelter may withhold protected health 
information from the public only if the information is confidential under other law or an 
exception in subchapter C of the Act applies. 

Section 552.101 also encompasses the doctrine of common law privacy. Coinmon law 
privacy protects information if it (1) contains highly intimate or enlbanassing facts the 
publication of which would be highly objectionable to areasonable person and (2) is not of 
legitimate concern to the public. lndtcs. Fo~rnd v. Tex. Iricltrs. Accirlent Brl, 540 
S.W.2d 668,685 (Tex. 1976). The type ofinformation considered intimateand embarrassing 
by the Texas Supreme Court inIni~tutriulFozmcIc~tio~~ included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id, at 683. This office has found that the following typesof information are excepted from 
required public disclosure under common law privacy: some kinds of medical infonllation 
or information indicating disabilities or specific illnesses, see Open Records Decision 
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps). We have marked the 
information that is confidential ~lnder common laxv privacy and that the animal shelter must 
withhold under section 552.101. However, we do not find the remaining information to be 
highly intimate or enlbanassing information; therefore, this information is not confidential 
under common law privacy, and the department may not withhold it under section 552.101 
on that ground. Furthermore, we note that two ofthe requestors have special rights of access 
to this information under section 552.023 of the Government Code, and such information 
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may not be withheld from the requestor to whom the information pertains or his attorncy 
under section 552.101 in conjunction with common law privacy.' 

We note that the remaining information includes an e-mail address. Section 552.137 of the 
Government Code makes certain e-mail addresses confidential.* Section 552.137 provides: 

(a) Except as othenvise provided by this section, an e-mail address of a 
member of the public that is provided for the purpose of communicating 
electronically with a governmental body is confidential and not subject to 
disclosure under this chapter. 

(b) Confidential information described by this section that relates to a 
member of the public may be disclosed if the member of the public 
affirmatively consents to its release. 

(c) Subsection (a) does not apply to an e-mail address: 

(1) provided to a governmental body by a person who has a 
contractual relationship with the governmental body or by the 
contractor's agent; 

(2) provided to a governmental body by a vendor who seeks to 
contract with the governmental body or by the vendor's agent; 

(3) contained in a response to a request for bids or proposals, 
contained in a response to similar invitations soliciting offers or 
information relating to a potential contract, or provided to a 
governmental body inthe course ofnegotiating the terms of acontract 
or potential contract; or 

(4) provided to a governmental body on a letterhead, coversheet, 
printed document, or other document made available to the public. 

'see Gov't Code 5 552.023(a) (person or person's authorizedrepresentative has special right ofaccess 
beyond right of general public, to information held by governmental body that relates to personand is protected 
frompublic disclosure by laws intended to protect person's privacy interests); see also OpenRecords Decision 
No. 481 at 4 (1957) (privacy theol-ies not implicated when individual asks governmental body to provide him 
with information concerning himself). 

"nlike other exceptions to disclosure, this office will raise section 552.137 on behalf of a 
governmental body, as this exceptionis mandatory aodmay notbe waived. See Gov't Code $5 552.007, ,352; 
Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions). 
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(d) Subsection (a) does not prevent a governmental body from disclosing an 
e-mail address for any reason to another govcmmental body or to a federal 
agency. 

Gov't Code 552.137. Under section 552.137, a governmental body must withhold the 
e-mail address of a member of the general public, unless the individual to whom the e-mail 
address belongs has affin~~atively consented to its public disclosure. See icl. 5 552.137(b). 
Yoti do not inform us that the owner of the e-mail address that we have marked has 
affirmatively consented to the release of his e-mail address. The animal shelter must, 
therefore, withhold the e-mail address under section 552.137. U'c note that the requestor to 
whom the e-mail address belongs and his attorney have rights of access to this information 
under section 552.023. See id. 5 552.023. 

In summary, the animal shelter must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common law privacy and 
section 552.137 of the Government Codc from the requestor who does not have a right of 
access to the i~lfonnation under section 552.023 of the Government Code. The remaining 
information must be released. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this n~ling. Gov't Codc 3 552.301(f). If the 
governmental body wants to challenge this n~ling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this niling. 
Id. 5 552.321(a). 

If this ruling requires the govenuuental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuarlt to section 552.221(a) of the 
Government Code or file a la~vsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Governlent Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 3 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Te.ms Dep'i of P~rb. Safety I: Gilbrenth, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 
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Please remember that under the Act the release ofinformation triggers certain procedures for 
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this n~ling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

v 

L. Joseph James 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Mr. Mark S. Ramsey 
733 Rolling Hills Drive 
Allen, Texas 75002 
(W/O eiiclosures) 

Ms. Tanya Gould 
667 Ridgemont Drive 
Allen, Texas 75002 
(wlo enclosures) 

Mr. Patrick W. Powers 
Cash, Klemchuck, Powers & Taylor, L.L.P. 
Campbell Centre 11 
81 50 North Central Expressway. Suite 1575 
Dallas, Texas 75206 
(wlo enclosures) 


