
G R E G  A B B O T T  

April 3,2007 

Ms. Ellen H. Spalding 
Feldman & Rodgers, L.L.P 
5718 Westheimer Road, Suite 1200 
Houston. Texas 77057 

Dear Ms. Spalding: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 274942. 

The Eanes Independent School District (the "district") received arequest for three categories 
of information related to district contracts with the Texas Association of School Boards. 
You claim that the submitted information is excepted from disclosure under sections 552.101 
and 552.103 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information.' We have also considered comments submitted by the 
requestor. See Gov't Code 5 552.304 (interested party may submit comments stating why 
information should or should not be released). 

Initially, we note that some of the submitted information is subject to required public 
disclosure under section 552.022 of the Government Code. Section 552.022 provides in 
relevant part: 

'We assume tliat the representative sample of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than tliat siibmitted to this 
office. 
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(a) Without limiting the amount or kind of information that is public 
information under this chapter, the following categories of information are 
public information and not excepted from required disclosure under this 
chapter unless they are expressly confidential under other la\&,: 

(3) information in an account, voucher, or contract relating to the 
receipt or expenditure of public or other funds by a governmental 
bodyI.1 

Gov't Code §552.022(a)(3). The submitted information includes information in a contract 
relating to the expenditure of funds by a governmental body. Thus, pursuant to section 
552.022(a)(3), the district may only withhold this information ifit is confidential under other 
law. Section 552.103 ofthe Government Code is adiscretionaryexception to disclosure that 
protects the governmental body's interests, and is therefore not other law that makes 
information expressly confidential for purposes of section 552.022. See Dtrllas Area Rapid 
Transit v. Dallirs Morning Nebi~s, 4 S.W.3d 469 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive section 552.103). Consequently, the district may not 
withhold the information that is subject to 552.022(a)(3) under section 552.103 of the 
Government Code. 

You argue that the submitted information is excepted from disclosure under section 552.101 
of the Government Code in conjunction with section 101.104 of the Civil Practice and 
Remedies Code. We note that section 552.101 excepts from disclosure "infonnation 
considered to be confidential by law, either constitutional, statutory, or byjudicial decision." 
Gov't Code 5 552.101. However, section 101.104 is a civil discoveryprivilege and does not 
make insurance information expressly confide~itial for purposes of section 552.101. See 
Open Records Decision No. 55 1 at 3 (1990) (provisions of section 101 .I04 "are not relevant 
to the availability of the infonnation to the public"); see also Attorney General Opinion 
JM-1048 (1989); Open Records Decision Nos. 647 at 2 (1996) (information that may be 
privileged in the civil discovery context may not be witl~l~eld from disclosure pursuant to 
section 552.101 ofthe Government Code), 575 at 2 (1990) (stating explicitly that discovery 
privileges are not covered under statutory predecessor to section 552.101). Furthermore, 
although the Texas Supreme Court has determined that the discoveryprivileges found in the 
Texas Rules of Civil Procedure and the Texas Rules of Evidence "arc 'other law' within the 
meaning of section 552.022," scc t io~~ 101.104 of the Civil Practices and Remedies Code is 
not such a privilege. fir re Citj: ofGeorgetoivn, 53 S.UT.3d 328 (Tex. 2001). Thus, we 
determine that the submitted information may not be withheld from disclosure pursuant to 
section 552.101 of the Govcrnnlent Code in conjunction with section 101.104 of the Civil 
Practice and Remedies Code. 
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We note, however, that some of the information subject to section 552.022 includes bank 
account and insurance policy numbers. Section 552.136 ofthe Government Code states that 
"[nlotwithstanding any other provision of this chapter, a credit card, debit card, charge card, 
or access device number that is collected, assembled, or maintained by or for agovemmental 
body is confidential." Gov't Code 5 552.136. Further, this section constitutes other law for 
purposes of section 552.022. Thus, the district must withhold the bank account and 
insurance policy numbers we have marked under section 552.136 of the Government Code. 

We now address your argument under section 552.103 of the Government Code for the 
remaining information. Section 552.103 provides as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code 5 552.103(a), (c). The district has the burden of providing relevant facts and 
documents to show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the governmental body received the request, and (2) the 
information at issue is related to that litigation. Ufziv. qf Tex. Law Scil. v. Tex. Legal 
Fotozcl., 958 S.W.2d 479: 481 (Tex. App.-Austin 1997, no pet.); Heurrl v. Houston Post 
Co., 684 S.W.2d 210, 212 (Tex. App.---Houston (1st Dist.] 1984, writ r e t d  n.r.e.1; Open 
Records Decision No. 551 at 4 (1990). The district must meet both prongs ofthis test for 
infolmation to be excepted under 552.103(a). 

To establish that litigatioil is reasonably anticipated, a govemmcntal body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjcet~~re." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably 
anticipated must be determined on a case-by-case basis. See id. Concrete evidence to 
support a claim that litigation is reasonably anticipated ]nay include, for example, the 
governmental body's receipt of a letter containing a specific threat to sue the governmental 
body fi-om an attorney for a potential opposing party. See Open Records Decision No. 555 
(1990); see a1,so Open Records Decision No. 5 18 at 5 (1989) (litigation must be "realistically 
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contemplated"). On the other hand, this office has determined that, if an individual publicly 
threatens to bring suit against a governmental body but does not actually take objective steps 
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision 
No. 331 (1982). Further, the fact that a potential opposing party has hired an attorney who 
makes a request for inforn~ation does not establish that litigation is reasonably anticipated. 
See Open Records Decision No. 361 (1983). 

In this instance, although you do not indicate that a lawsuit has been filed against the district 
at the time ofthis request, you state that the requestorhas filed complaints against the district 
and its employees with several different government agencies, as well as internal grievances 
with the district. You inform us that some of these complaints and grievances challenge the 
district's compliance with the Act. Based upon your representations and the totality of the 
eire~~mstances presented, we conclude that the district reasonably anticipated litigation on 
the date that it received this request for information. However, we note that the remaining 
information consists only of communications related to general insurance coverage, claims, 
and promotional materials. The arguments you have submitted do not explain how this 
remaining general inforn~ation, which does not reveal specific infonnation about the type or 
amount of insurance that could be available, relates to the anticipated litigation. 
Accordingly, we conclude that section 552.103 is not applicable to the remaining 
information. 

Finally, we note that some the materials at issue may be protected by copyright. A custodian 
of public records must comply with the copyrizht law and is not required to furnish copies 
ofrecords that are copyrighted. Attorney General Opinion JM-672 (1987). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. Id. If a member of the public wishes to makc copies of copyrighted materials, 
the pcrson must do so unassisted by the governmental body. In making copies, the member 
of the public assumes the duty of compliance with the copyr~ght law and the risk of a 
copyright infringement suit. See Open Records Decision No. 550 (1990). 

In summary, you must withhold the inforn~ation we have nlarked under section 552.136 of 
the Govemn~ent Code. The remaining information must be released to the requestor in 
accordance with applicable copyright law. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not hc relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governnlental bodies are prohibited 
fro111 asking the attorney general to reconsider this ruling. Gov't Code 8 552.301(f). Ifthe 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
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benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governnlental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id 5 552.321 5(e). 

If tl-is ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to tile requestor. If records are released in con~pliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governniental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our oftice. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, - 

e7 L,e Justin . Gordon 
Assistant Attorney Gcneral 
Open Records D~vislon 
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Ref: ID# 274942 

Enc. Submitted documents 

c: Ms. Susan Bushart 
402 Inwood Road 
Austin, Texas 78746 
(W/O enclosures) 


