
G R E G  A B B O T ?  

April 13, 2007 

Mr. Scott M. Tschirhart 
Earl & Associates, P.C. 
1 1 1 Soledad, Suite 1 1  11 
San Antonio, Texas 78205 

Dear Mr. Tschirhart: 

Yon ask whether certain infor-mation is subject to required public disclosure under the 
Public Information Act (the "Act"). chapter 552 of the Government Code. Your request was 
assigned ID11275753. 

The City of Castroville (the "city"), which yo~i  represent, received three requests, from two 
different requestor'sl for inforination pertaining to a specified incident involving District # I 
City Councilinari and Mayor Pro-tcm flank Seay. You claim that the submitted infortnation 
is excepted from disclosiire under sections 552.101, 552.102. and 552.108 of the 
Government Code.' We have considered the exceptions you claim and I-eviewed the 
submitted inforrnation. We have also considered comments submitted by one of the 
requestor's and anottier involved intlividual. See Gov't Code $ 552.304 (interested party 
liiay submit coinrnents stating why information should or sho~rld not be released). 

Section 552. I0 1 of the Govcrntnent Code excepts from disclos~rre "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 
$ 552.101. Section 552.101 encompasses the doctrine of common-law privacy. Section 
552.102(a) ol' tile Governi~~cnt Code excepts fi-o~n public tlisciosi~r-e "inforrnation i n  a 
personnel file, tile disciosnrc of whicli \vould constitute a cle;~riy unwwr-anted i~lvasion of 
personal privacy[.]" Id. 5 552.102(a). Section 552.102 is applicable to iiihrmalior? that 
I-elatcs to pirblic officials and employees. See Open Records Decision No. 327 at 2 (1982) 

lAl iho~ig l~  you also raisc section 552,107 or tlrc Govcsninent Code. yoti have provided no :lsfulncllls 
cxplaitiing lhoilt this exception is app1ic;lble to tlic submitted inlurni:~tion. Tliesefoie. we will not eddscss tliis 
csccptii~ii. C;i~i,'i Coiic $\' 552.301, ,302. 
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(anything relating to employee's employment and its terms constitutes information relevant 
to person's employment relationship and is part of employee's personnel file). The privacy 
analysis under section 552.102(a) is the same as the common-law privacy standard under 
section 552.101. See Hubert v. Hnrttj-I-lnilks Te*.. Ne~vvpizpe,:~, Inc., 652 S.W.2d 546,549-5 1 
(Tex. App.-Austin 1983, writ ref'tl 11.r.e.) (addressing statutory predecessor). We will 
therefore consider tlie applict~bility oScommon-law privacy ut~dcr section 552.10 I together 
with yoLir claim regarding section 552.102. 

In I~z~lr~stririlFo~trzcI~ztio~~ v.  E\-ci.s I~ziii~striczl Accident Boclrd, 540 S.W.2d 668 (Tex. 1976), 
the Texas Supreme Court held that information is protected by common-law privacy if it 
( I )  contains highly intimate or embarrassing facts the publication of which would be highly 
objectionable to a reasonable person and (2) is not of a legitimate concern to the public. See 
1itcflr.s. F O L L I I ~ . ,  540S.W.2d at 685. Todemonstrate theapplicability ofcommon-law privacy, 
both prongs of this test must be satisfied. 10. at 68 1-82. We note that this office has found 
that the public has a legitimate interest i n  information relating to employees of governmental 
bodies and their employment qualifications anti job 1x1-formance. See Open Records 
Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see rilso Open Records Decision No. 423 
at 2 (1984) (scope of public employee privacy is narrow). Upon review of your arguments 
and the information at issue, we find that ~ O L I  have failed to demonstrate that the submitted 
information constitutes highly intimate or embarrassing information of which there is no 
legitimate public interest. Consequently, no portion of the srtbmitted information may be 
withheld under sections 552.101 or 552.102 of the Government Code in conjunction with 
common-law privacy 

Section 552.108(a) oftlre Govet-nmcnt Code excepts from disclosure "[i]nformatiorr Ireld by 
a law e~rforcemcirt agency or prosecutor that deals with the detection, in\,cstigation, or 
pl-oseciition ol'ci-iine . . . if: ( 1  ) rcleasc oftlic infol-mation would interfere with tlie detection, 
i~~vcstigation, or prosecution of criinc." Gov't Code 552.108(a)(I). Generally, a 
gover~rrnental body claiming section 552.108 of the Government Code must treasonably 
explain how and why the release of the requested information would interfei-e with law 
enfot-ccmcnt. Src Gov't Code 552.108(a)(I), -301 (e)(I)(A); see trlso Expcrrte Priliii, 55 1 
S.W.2d 706 (Tex. 1977). You state that tlic information at issue "could relate to ail ongoing 
criminal investigation." However, yo~r do not infor~n us that the information ;it issue does, 
in  fact, relate to an ongoing criminal case. Thiis, upon review, we determine that you have 
hilett to establish how release of the infht-matioti at issue wo~lld interfere with law 
cnforccment. See 1loii.stori Ciii-o~iicle Pithl'g Co. 1:. C'it? ojHoir.c.tor~, 53 1 S.W.2d 177 (Tex. 
Civ. App.-Houston [i4th 11ist.j 1975), n'i-ii i-cyrl ri.r..o. per ciiricir?t, 536 S.W.2d 559 
('l'ex. 1976) (coiirt deli~rerites law cnfor-cement interests that are present in active cases). 
Accordingly, no portion of the submitted infor~natioii may bc withheld under section 
552.108(a)(l). 
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We note that some of the submitted information is excepted under section 552.117 of the 
Government Code.' Section 552.1 17(a)(l) excepts from disclosure the home addresses and 
telephone numbers, social security numbers. and family member information of current or 
former officials or employees of a governmental body who request that this information be 
kept confidential ~inder section 552.024 of the Government Code. See Gov't Code 
$552.1 17(a)( I). However, information subject to section 552.1 17(a)(l) may not be withheld 
from disclosure if the current or former employee made the request for confidentiality under 
section 552.024 after the request for information at issue was received by the governmental 
body. Whether a particular piece of information is public must be determined at the time the 
request for it is made. See Open Records Decision No. 530 at 5 (1989). In this case, you do 
not inforin us that the employees whose information is at issue timely elected confidentiality 
under section 552.024. Thus, i f  tlie einployees timely elected to keep their personal 
information coilfidential, you inlist withhold this information, which we have marked, under 
section 552.117(a)(l) of the Government Code. The city may not withhold this information 
~inder section 552.117(a)(l) if the employees at issue did not make a timely election. 

Sectioii 552.137 excepts from disclosure "an e-mail address of a member of the public that 
is provided for the purpose of colninunicating electronically with a governmental body" 
unless the inember of the public consents to its release or the e-mail address is of a type 
specifically excluded by subsectioii (c). Gov't Code 552.137(a)-(c). We note that section 
552.137 does not apply to a government einployee's woi-k e-mail address beca~isc such an 
address is not that of the einployee as a "rnember of tlie public" but is instead the address of 
the individual as a governmeni employee. The e-mail address we have marked is not of a 
type specifically excluded by section 552.137(c) of the Government Code. Therefore, tlie 
city must withhold the marked e-mail address in accordance with section 552. I37 unless the 
city receives consent for its release. 

In summary. the city inlist withhold; ( I )  the information we have inai-ked under 
section 552. I17 of the Governmeilt Code, to the extent it pel-tains to a city ernployee who 
timely elected confidentiality, and (2) the e-mail address we have marked under- 
section 552.137 of the Goverriment Cocie. The remaining ini'ormation must bc released to 
tile requestor-'s 

This letter- ruling is limited to the particular recoi-ds at issue in this request and linlited to the 
facts as presented to us; therefore, this ruling must not he relied upon as a pi-cvious 
tleteritrination regarding any other records or any other circ~imstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govcrnt~icntal body and of thc 1-cclucstor. For exan~ple. governmental bodies are prohibited 

' l ' l~cOl' l iccol ' t l~c A t t i ~ r i ~ c y  Ciciicr:il wi l l  fiiisc mandatory cxccpiioiis iiii hel~;~ll'ol';igovcr~iirieiitnl hody, 
hiit oril inarily wi l l  not raisc oilrci- exccplio~is. Opco i iecords Dcci i io i i  N ( j s  381 (19871. 480 (1987). 470 
(1987). 
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from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal. the governmental body must file suit within 10 calendar days. 
It/. 6 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmeiital body does riot comply with i t ,  tl~eri both the requestor arid the attorney 
general have tlie [right to file suit against the governmental body to enforce this ruling. 
Id .  8 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body Fails to do one of these things, then the 
requestor should report that fiiil~tre to the attor-ncy general's Open Government Hotline, 
toll free, at (877) 673-6839. Tlie requestor may also file a complaint with the district or 
county attorney. Id. ji 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 552.321(a); Te,xci.s Dep't qf'Pub. S(tj5et-v v. Gilbrerrtlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that uncicr the Act thc release of informiition triggers certain procedures for 
costs and charges to the reqrlestoi-. If I-ecords are released in coiiipliance wiih this ruling, be 
sure that all charges for- tlie irrior-ination are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to I-ladassah Schloss at the Office of the 
Attorney General at (5 12) 475-2197. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory dcatlline for 
contacting us, tlie attorney ger~er-al prefers to receive any comments within 10 calendar days 
of the date ofthis ruling. 

Assistant Attorney General 
Open Records Division 
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Ref: ID# 275753 

Enc. Submitted documents 

c: Mr. William Hoover 
Anvil Herald Correspondent 
260 County Road 45 13 
Hondo, Texas 78861 
(wio enclosures) 

hlr. Robert Peterson 
1410 Lisbon Steet 
Castroville, Texas 78009 
(W/O enclosures) 


