
G R E G  A B B O T T  

April 13, 2007 

Ms. Margo Kaiser 
Staff Attorney - Open Records 
Texas Workforce Commission 
101 East 15"' Street 
Austin. Texas 78778-000i 

Dear Ms. Kaiser: 

You ask whether certain information is subject to required public disclosure under the Public 
Inforination Act (the "Act"), chapter 552 of the Government Code. Your request \+{as 
assigned ID# 27600 1 .  

The Texas Workforce Commission (the "commission'.) receiveti a request for the 
coinmissioii's file relatiilg to a specified chai-ge of discrimination. You state that you will 
provide the requestor with a portion of the requested information. You claim that the 
remaining inforrnation is excepted fl-om disclosure under sections 552.101 and 552.1 11 of 
the Government Code. We have considered the exceptions you claim and reviewed the 
siibmitted representative sample of information.' 

Initially, the cominission claims that the sub~nitted iriforrnation is sub,jcct lo the fccleral 
Freedoni of Iiiforniation Act ("FOIA"). Section 2000e-5(b) of title 42 of the United States 
Codc states i i i  rclcvant par-l the Sollowing: 

!we , ,rssunrc . . th;rt ilre"rcprcsentative sample" of records suhillitted lo  this oiiice is ts~tly rcprescnlativc 
o f r l i i .  i-cqrlested records as a wholc. SPP Open Records 1)ecision Nos. 499 (1988). 497 (1988). This  opeti 
sccords ictter docs  not reach. and tirerefore does nor authorize the wirhholdinf oi; any oiher rcqucsted rccoids 
t i >  tllc extent that those records cont:rin siibstantially diffcscni types of in fo r i~ r~~t ion  iiratr tii;rt  srthiiiitted lo this 
,>l'jice. 
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Wllenever a charge is filed by or on behalf of a person claiming to be 
aggrieved . . . alleging that an employer . . . has engaged i n  an unla~vful 
employment practice, the [Equal Employment Opportunity Co~nmission (the 
"EEOC")] shall serve a notice of the charge . . . on such employer . . ., and 
shall make an investigation thereof.. . . Charges shall not be made public by 
the [EEOC] ." 

42 U.S.C. 6 2000e-5(b). The EEOC is authorized by statute to ut~lize the services of state 
Fdir employment practices agencies to assist in meeting its statutory mandate to enforce laws 
pl-ohibiting discrimination. Src, id. 2000e-4(g)(I). The commission informs LIS that it has 
a contract with the EEOC to in\,estigate claims of einploymeiit discrimination alleg:~tions. 
, . I lie co~nmission asserts tliat ~lndel-{lie lei-ms of this contrcict. "itccess to charge and complaint 
files is governed by FOIA, iiicluding the exceptions to disclosiire fount1 ill  the FOIA." The 
commission claims that because theEEOC would withhold the siibmitted information under 
section 552(b)(5) of title 5 of the United States Code, the coininission should also withhold 
this information on this basis. We note, however, that FOIA is applicable to information 
held by an agency of the federal government. See 5 U.S.C. $ 551(1). The information at 
issue was created and is maintained by the commission, which is subject to the state laws of 
Texas. See Attorney General Opinion MW-95 (1979) (FOIA exceptions apply to federal 
ageiicies, not to state agencies): Open Rccoi-cis Decision Nos. 496 ( I  988), 124 (1976): see 
o l s o  Open Records Decision No. 561 at 7 n .  3 (1990) ( i~t ie~fi l  authorities may apply 
conficlentiality PI-inciplcs t'ct~iiici 111 FOIA diilcrently l'roni way in  which siicli principles ai-e 
applied under Texas opeti rccorcls law): I)cii~ic/ .so~i v. Geor,qiii, 622 F.2d 895. 897 (5th 
Cis. 1980) (state governments are trot subject to FOIA). Furthennore, this oftice has stated 
in numerous opinions that informatioil in the possession ofa  goveriimental body of the State 
of Texas is not confidential or excepted from disclosure merely because the same 
information is or would be confidential in the hands of a federal agency. See, e.g., Attorney 
General Opinion MW-95 (1979) (neither FOIA nor federal Privacy Act of 1974 applies to 
records held by state or local govei-nmental bodies in  Texas); Open Records Decision 
No. I24 ( 1  976) (f:ict that information held by federal agency is excepted by FOIA does not 
iiccessarily iiicaii that saiiie iiilorinntion is exccl?teii ii~rticr thc Act when licltl by Texas 
govcriii~icntal Itoily). You tio iioi ciie to ~tiiy iciIei-;tl law. iror :ire we a\r.al-c of 311) siich /:Iw, 

11131 W O U I ~  l)rc-c~lij)~ tlic ~~ltj?lic;thiliiy 01' the Act ;tilii allo\v the EEOC lo 11i;ike FOIA 
applicable to i~rforiiiation creatctl anti maintained by a statc ageiicy. Ser Attorney General 
Opinion JM-830 (1987) (EEOC lacks authority to require a state agency to ignore state 
statutes). Thus, you have not shown how thc contract between the EEOC anci the 
com~nissioli makes FOIA applicable to the cornmissioir in  this instance. Accordingly, the 
commission may not withlioldthes~ib~nittccl information pursuaiit to theexceptions avciiiable 
uiidel- FOIA. 

Scction 552. 10 I ol'ilie (;overiinicnt Chile excepts iroiii tlisclosiire "i~iformatio~i cotisitlei-ed 
to be conl'iiie~itial 13); law. ciilicr constit~~tioiiai. statutory, or hy jiiciici;iI tlccisioii." Gov't 
Cocic t; 552. 101. ?'his exccl)tioii ciicoiripassc ii~lortii;iiion protecteti hy statuies. I'i~rsitaiit 
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to section 21.204 of the Labor Code, the commission may investigate a complaint of an 
unlawful employment practice. See Lab. Code 5 21.204; see also id. $8 21.0015 (powers of 
Commission on Human Rights under Labor Code chapter 21 transferred to commission's 
civil rights division), 21.201. Section 2 1.304 of the Labor Code provides that "[aln officer 
or employee of the co~nmission may not disclose to the public information obtained by the 
colnlnission under section 2 1.204 except as necessary to the conduct of a proceeding under 
t i is chapter." Id .  $ 21.304. 

You indicate that the submitted information pertains to acomplaint of unlawful elnploylnent 
practices investigated by the commission under section 21.204 and on behalf of the EEOC. 
We therefore agree that the submitted information is confidential under section 2 1.304 of the 
Labor Code. However, we note that the requestor is the attorney of record for a party to the 
complaint. Section 21.305 of the Labor Code concerns the release of comn~ission records 
to a party of a complaint filed under section 21.201 and provides the following: 

(a) The commission shall adopt rules allowing a party to a complaint filed 
under Section 2 1.201 reasonable access to colnmission records relating to the 
complr~int. 

(b) Unless the complaint is resolved through a voluntary settlement or 
conciliation, on the written request of a party the executive director shall 
allow the party access to the commission records: 

( I )  after the final action of the commission; 01 

(2) if a civil action relating to the complaint is filed in federal court 
alleging a violation of federal law. 

Id .  5 21.305. In this case, the coininission has taken final action. and the coinplairiant has 
apparently brought an action in federal court; therefore section 21.305 is applicable. At 
section 819.92 of title 40 of the Texas Administrative Code, the co~nmission has adopted 
rules that govern access to its records by a party to a complaint. Section 8 19.92 provides the 
Ihllowing: 

(a) Pursuant to Texas Labor Code 6 21.304 and $ 2 1.305, [the commission] 
shall. on written request ofa  party to a perfected complaint filed under Texas 
Labor Code $ 21.201, allow tile party access to the [commission's] records, 
iiniess the perfected complaint has been resolveci th~-oiigh a voluntary 
settlement or conciliatio~i ;igrcemcnt: 

( I )  following the final action of tlie [com~niss~on]; or 
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(2) if a party to the perfected complaint or the party's attorney 
certifies in writing that a civil action relating to the perfected 
complaint is pending in federal court alleging a violation of federal 
law. 

(b) Pursuant to the authority granted the [c]ommission in Texas Labor Code 
$ 21.305, reasonable access shall not include access to the following: 

(I)  information excepted from required disclosure under Texas 
Government Code, chapter 552; or 

(2) investigator notes 

32 Tex. Reg. 553-4 (2007) (to be codified as an ameiidnient to 40 T.A.C. 5 8 19.92).' The 
colnmission states that the "purpose of the rule amendment is to clarify in rule the 
[c]ommission's determination of what materials are available to the parties in a civil rights 
mattel- and what materials are beyond what would constitute reasonable access to the file." 
Id. at 553. A governmental body must have statutory authority to promulgate a rule. See 
Xcrilrond Coin~n'n vARCO Oil, 876 S.W.2d 473 (Tex. App.-Austin 1994, writ denied). A 
governmental body has no authority to adopt a rule that is inconsistent with existing state 
law. I(/.: s c ~  also Ec1gerr:oocI Irzdep. Sch. Dist. v. Merzo, 9 17 S.W.2d 7 17, 750 (Tex. 1995); 
Attorney Ceiiel-al Opinion GA-497 (2006) ( i n  deciding whetliel- govei-nmcntai body has 
exceeded its ruie~iiaking powers, deteriiiinativc facior is whether provisions of rule are in 
harmony with ge~ieral objectives of statute at issue). 

As noted above. sectioli 21.305 of the Labor Code requires the release of commission 
complaint records to a party to a complaint under certain circumstances. See Lab. 
Codc 5 21.305. In correspondence to our office, you contend that under section 819.92(b) 
of the rule, the Act's exceptions apply to withhold information in a commission file even 
when requested by a party to the complaint. See 30 T.A.C. 5 8 19.92(b). Section 21.305 of 
the Labor Code states that the coin~iiission ".shcill allow the party access to the commission's . . rccorcis." Srje Lab. Codc 5 2 1.30.i (emphasis ~tdded). 1 lie co~iiiiiissioii's I-ule in 
subsection 8 I9.92tb) operates as ;I clenial of access to complaint infol-mation proviclcd by 
siihsec~ion 8 l9.92(a). Sec,40'1..A.C. 5 8 19.92. F~irther, the rule conflicts with the manclatetl 
party access provicied by sectioil 21.305 of the Labor Code. The coinlnissioli sub~iiits no 
argurncnts or explanation to resolve this conflict and subiiiits no arguiiiellts to support its 

.. . -1hc cnminission slzires that ilic aiqended rule was adopted pilrsuant lo sections 301.0015 and 
302002id) of tlic Lahos Codc. "wl~icli psovidc llie jcjoiiimission with tlic autliority lo adopt, amend, or repeal 
siicii sillcs as i t  dcciiis ncccss;iry l j s  ilic ei'iectivc ailii~iiiisii-ation of [coininissionj scrviccs aiid activitics." 32 
' i c x  Reg. 551. Tlic coii~trrissi~iii ;iIso si;ilc\ tliai sectioii 21 ,305 oltiic 12;ihor Coilu "psi~viilcs the /c/c)niinission 
\ i i t I i  tlic ;ii~tIioi-iiy 10 adopt siii- elliiiiiii; a 1~;isty to a cun~plaiiit iilecl iindci $2 1.201 scasiin;ihIc access to 
~ c ~ ~ ~ ~ i i i i i i s s i o i i  s c c ~ ~ s d s  ~~clatiiig to llie ~ ~ I I I I ) ~ ~ : I I I I ~ . "  10. 
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conclusion that section 21.305's grant of authority to promulgate rules regarding reasonable 
access permits the commission to deny party access entirely. Being unable to resolve this 
conflict, we cannot find that rule 819.92(b) operates in harmony with the general objectives 
of section 21.305 of the Labor Code. Thus, we must make our determination under 
section 21.305 of the Labor Code. Sct! I.:~lIr:ewood, 9 17 S.W.2d at 750. 

In this case, as we have previously noted, final agency action has been taken and a civil 
action has apparently been filed. You do not inform us that the complaint was resolved 
through a voluntary settlenient or conciliation agreement. Thus, pursuant to sections 2 1.305 
and 8 19.92(a), the requestor has a right of access to the commission's records relating to the 
complaint. 

Turning to your section 552.1 1 1 claim, we note that this office has long held that information 
that is specifically made public by statute may not be withheld fl-om the public tinder any of 
the exceptions to public disclosure under the Act. See e.g., Open Records Decision Nos. 544 
(1990). 378 (1983); 161 (1977), 146 (1976). You contend, however, that "[aln exception to 
the general rule of release to 3party exists for confidential internal agency memoranda," and 
seek to withhold tlie s~~bmitted information under section 552.1 1 1 .  In support of your 
contention, you claim that, in Mcice v. EEOC, 37 F. Supp.2d 1 144 (E.D. Mo. 1999), a federal 
court recognized a similar exception by finding that "the EEOC could withhold an 
investigator's memorandum as predecisional under [FOIAJ as part of the deliberative 
process." In the Mace decision, however, there was no access provision analogous to 
seetioils 21.305 and 819.92(a). The court dicl not have to decide whether the EEOC may 
withhold the dociunent under section 552(b)(5) of title 5 of the United States Code despite 
the applicability of an access provision. We therefore conclude that tile present case is 
distinguisllable fi-om the court's decisioii in  M~lce .  Furthei-mot-e, i n  Open Recot-ds Decision 
No. 534 ( I  989), this office examincd whether the statutory pretlecessor to section 2 1.304 of 
the Labor Code protected from ciisclosure the Commission on Huinan Rights' investigative 
files into cliscrimination charges filed with the EEOC. We statetl that, while the statutory 
predecessor to section 21.304 of the Labor Code made confidential all iiiformation collected 
or cr-eatcd by the Commission on Human Rights diiring its investigation of a complaint, 
"[tlhis docs not mean, however, that the com~iiission is authorized to withhold the 
inl'orrnation from the parties siikject to tlie investigation." S i ~ c  Open Records Decision 
No. 534 at 7 ( 1989). Thel-efore, we co~iclucled that the release provision grants a special right 
oi'acccss to a p:trty to acoii?plaint. Thus, bccause access to the comrnissioii's recol-ds created 
tindel- section 21.201 is gavel-ned by sections 21.305 ant1 819.92(a), \ve cletei-mine that the 
siibl~~itted information map iiot he witliheld by the com~nissioli uriclel- section 552.1 1 1 .  

Section 552.101 also encompasses 21.207(b) of'the Labor Cotle. \\,liich provides in part as 
follows: 

(h)  Without the written consent of the complaini~nt and responcicnt, the 
commission, its exec~itive director, or its other officers oi-employees may not 
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disclose to the public information about the efforts in  a particular case to 
resolve an alleged discriminatory practice by conference, conciliation, or 
persuasion, regardless of whether there is a determination of reasonable 
cause. 

Labor Code $ 21.207(b). You indicate that the information you have marked consists of 
information regarding efforts at mediatin11 or conciliation between the parties to the dispute, 
and you inform us that the commission has not received the written consent of both parties 
to release this information. Based on your representations and our review, we determine that 
the information you have marked concerning efforts at mediation or conciliation is 
confidential pursuant to section 21.207(b) of the Labor Code and must be withheld under 
section 552.101 of the Government Code on that basis. 

In surnmary, you must withhold the conciliation and mediation information you marked 
under section 552.101 of the Government Code in conjunction with section 21. I07 of the 
Labor Code. You must release the remaining information to the I-equestor. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
SI-om asking the attorney general to reconsider this ruling. Gov't Code 5 552.30l(f). If the 
governmenial body wants to challenge this ruling,'the governmental body must appeal by 
filing suit i n  Travis Coiility within 30 calenclar days. Id. 8 552.324(h). In order to get the ~ L I I I  
benefit of silch an appeal, the governmelital body must file suit within 10 calendar days. 
Id. 8 552.353(b)(3), (c). If the govei-nmental body does not appeal this ruling and the 
governlnental bociy does not comply with it,  the11 both the requestor and the attorney 
general have the right to file suit against the governlnental body to enforce this ruling. 
Id.  $ 552.321(a). 

I f  this ruling requires the governmental body to release all oi- part of the requested 
inforination, the governmental body is responsible fol- taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental bocly 
will cither I-elcasc the public recot-(1s pi-oinptly piirsuant to section 552.221(a) of the 
Goveriiiiieni Code oi- file a lawsuit challenging this r~iling pul-sua~rt to section 552.324 of tile 
C;ovei-li~neiit Code. If tlic governineiital body fails to do one of' these things. then the 
requestor should report that failure to ihe attorney geiieral's Open Govet-nment Hotline, 
toll free, at (877) 673-6839. The requestor may also file a conrplaint with the district or 
county attorney. It!. $ 552.3215(e). 

I f  this r~iling recjuires or permits tlle goveri~ineirtal body to withhold all or some of the 
I - C O L I C S ~ C ~  iirformation, the recluestor can appeal that decision by suing tire governmental 
hotly. It!. 8 552.32 I (a); 7i.ui.s L)r?11't of Pith. Scijrtx i ; .  Gilhrucitl~, 842 S.W.2d 408, 41 1 
('Tcx. Ap~?.-A~~stiir 1902, 110 writ). 
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Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. if records are released in compliance with this ruling. be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the i-eijuestor-, or- any other person has questions or cornlnenls 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

P ; ? - + A ~  / ..iv 

L. Joseph James 
Assistant Attorney General 
Open Records Division 

Ref: ID# 276001 

Enc. Submitted documents 

c: Ms. Jennifer A. Villar-real 
Paralegal to Laura O'Donr~ell 
Haynes and Boone, L.L.P. 
1 12 East Pecan Street, Suite 1600 
San Antonio, Texas 78205 
(W/O enclosures) 


