
G R E G  A B B O T T  

April 17, 2007 

Mr. Jose R. Guerrero 
Montalvo & Ramirez 
900 North Main 
McAllen, Texas 78501 

Dear Mr. Guerrero: 

You ask whether certain information is subject to required priblic disclosure under the 
P~iblic Information Act (the "Act"), chapter 552 of  the Government Code. Your request was 
assigned U># 275914. We note that you have assigned this request file number 07.0836. 

Tropical Texas Behavioral Health ("TrBH"), which you represent, received arequest for the 
winning bid and pricing related to a specified pharmacy bid. QoL Meds was the winning 
bidder. You raise no exception to disclosure on behalf of the TTBH. but yo~l  stale that 
release of the requested information may implicate the proprietary interests of QoL Meds. 
Accorciingly, yoii notifieti Qol Meds of the request and of the company's right lo submit 
arguments to this office as to why the requested information should not be released. See 
Gov't Cocie 5 552.305(d); .ceeril.so Open Records Decision No. 542 (1990) (determining that 
statutol-y predecessor to section 552.305 permits govcr~imenial body to rely on interested 
thirii party to raise anti cxplai~i applicability of exception to disclosure under the Act in 
certain circumstances). Qol Meds asserts that the submitted information is excepted from 
disclosure under section 552.1 10 of the Government Code. We have consitiered the 
argumerits anti reviewed thc submitted information. We have also considered comme~lts 
submitled by the requestor. See Gov't Code $ 552.304 (providing that inierested party may 
subinit coinlnents stating why information sho~rltl or should not he released). 

Scctio~? 552.1 10 protects the proprietary i~rtel-ests of private pal-ties by excepting from 
tiisclosure two types of inSor:rlatiorr: (a)  1r;ide secrets obtained St-oiii a person and privileged 
or co11i'ideliti;ii by skilute oi- jtrtlicial decisio:?; anti (b) cornmet-cia1 01- f'in;rnci;rl inihrrnation 
t~,or- which i t  is deinoiistrnted based on specific f;ictual evide~ice that disclosure woultl cause 
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substantial competitive harm to the person from whom the information was obtained. Gov't 
Code 5 552.110(a), (b). 

The Texas Supreme Court has adopted the definition of trade secret from section 757 of the 
Restatement ofTorts. Hyde Corp. v. H~ijfilzcs, 3 14 S.W.2d 763 (Tex.), cert. clerzied. 358 U.S. 
898 (1958); see cilso Open Records Decision No. 552 at 2 (1990). Section 757 provides that 
a trade secret is: 

any formilla, pattern, device or compilation of infor~~lation which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use i t .  It may be a formula for a 
chemical compound, a process of manufacturing; treating or preserving 
materials: a pattern for a machine or other device, or a list of customers. It 
differs fro111 other secret information in a h~~siness  . . . i n  that iris not simply 
information as to single or ephemeral events in the conduct of the 
business . . . . A trade secret is a process or device for continilous use in the 
operation of the business. . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESI'ATEMEUT OF TORTS S 757 cmt. b (1939). Tliere are six factors to be assessed in 
determining whether information qualifies as a trade secret: 

( 1 )  the extent to which the information is known outside of [the company's] 
business: 

(2) the extent to which i t  is known by employees and otilers ii>\jo!vcd in [the 
company's] biisiness: 

(3) the extent ofmeasiircs iakcn by (the company] to g~~ar-tl the secrecy of the 
information; 

(4) the value of tile information to [the company] and to [its] competitors: 

( 5 )  the ainoulit of efi'ort or inoliey expeniied by [the company] in dcvelopiiig 
this iiifol-illation: and 

(6) tllc ease or difficulty with w11ich the inforiilatioii coilid hc properly 
acci~~ircd o r  ciiipliccrted by others. 

RESI'ATEMENT or: Toni's $ 757 cint. b (1939): .rrv iiiso Open Iiccoi-tls 1)ccision No. 232 
(1979). Tliis office must accept ;I claim that iiiibl-mation suiljeci to the Act is excepted as a 
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trade secret if a prirnizfizcie case for exemption is made and no argument is s~~bmit ted  that 
rebuts the claim as a matter of law. Open Records Decision No. 552 (1990). However, we 
cannot conclude that section 552.110(a) is applicable iinless it has been shown that the 
information meets the definition of a trade secret and the necessary factors have been 
demonstrated to establish a tradc secret claim. Open Records Decision No. 402 (1983). 

Section 552.1 l0(b) protects "[c]ommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause s~ibstantial 
competitive harm to the person from whom the information was obtained[.]" Gov't 
Code 5 552.1 10(b). This exception to disclosure requires a specific factual or evidentiary 
showing, not conclusory or generalized allegations, that substanti:il competitive injury would 
likely result from release of the information at issue. Gov't Code 5 552.1 lO(b); see also 
Not'l Parks & Corzser.vcztior: Ass'r: 1.. Morton, 498 F.2d 765 (D.C. Cis. 1974); Open Records 
Decision No. 66 1 (1999). 

Upon review of Qol Med's arguments and the infomiation at issue_ we find that Qol Meds 
has not established that any of the submitted infor~iiation, which consists of general company 
information and information particular to this bid. is excepted from disclosure as either trade 
secret information under section 552.1 10(a) or as commercial or financial infoi-mation the 
release of wfiicfl would cause the company strbstantial competitive harm under 
section 552.1 10(b). See RESTATEMENT 01: TORTS 8 757 cmt. b (1939) (infor~iiation is 
generally not trade secret unless it constitutes "a process or device for continiious use in the 
operation of the business"): ORD 661 at 5-6 (section 552.110(b) I-ecluires specific factual or 
evidentiary showing; not concl~~sosy or generalized allegatioiis. that substantial coinpetitivc 
ii1ju:;v u,oniti likely result fi-om i-elease of info[-mation). We note that Qol Mcds \\/as the 
winning bidder in this instaiicc. and that this office considers the prices charged in 
government contract awards to he a matter of strong public interest. See Open Records 
Decision KO. 514 (1988) (public has interest i i i  knowing prices charged by governruent 
contractors). See generally Freedom of Information Act Guide & Privacy Act Overview. 219 
(2000) (fedel-al cases app1))ing ai~alogous Freedom of 1nform;ttion Act reasoning that 
disclosure of prices charged government is acost of doing business with government). Thus, 
the TTBH inay riot withhold any of the s~ibmittecl iilformation tirider section 552.1 10 of the 
C;ovei-nment Code. As neitlier TTRH nor  Qol Metls I-aise any furtiler exceptions to 
disclos~ii-c. the inhr~-iicition at issite ~riust hc rcle:isecl. 

-. 1 his letter I-uling is limited to the particular rccortls at issue i11 this ~reiluest and Iiiiiitcil to the 
facts as presented to its; therefore, this ruling iii~ist not be rclieil upon as a prcv io~~s  
dctcrriiiiiation regarding any other records or any other circumstances. 

This ruling triggers importani deadlines regarding the rights anci responsibilities of the 
govenirnerltal body and of the requestor. For example, governmental bodies are prohibited 
Sroiii ;isking the attol-nep general to reconsider tliis ruling. Gov'i Code $ 552.301(1). If the 
goveri-i~nciiinl body wants to challeti:e tliis ruliilg, the gove~-iiincntaI hotly I I I L I S ~  ;ipperil by 
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filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
1~1. 8 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmentc~l body to release all or part of the requested 
information, the governnientnl hotly is responsible t'or r;iking the next step. Based on the 
statute, the attorney general expects that. upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 8 552.3215(e). 

If this ruling requires ox- permits the governmental body to withhold all or some of the 
requested information. the requestor car1 appeirl that tlecisioil by suing the govern~iiental 
body. Iii. $ 552.321(a); Tc!xcr.s Dep' t  of P~lh.  Srfc~h. Y. Gilhr-path, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs aud charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
coniplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney Gelieral at (5 12) 475-2497. 

If tlie yovernmentai body. tlie requestor-, or iniy other person has questions or coiiimeiits 
iihout this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to ~.eceive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

t i n  D. Gordon 
Assist;int Attorney General 
Opcn I<ecords Di\,isioii 
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Ref: lD# 275914 

Enc. Submitted documents 

c: Mr. Richard Sassano 
PresidentICEO QoL Meds 
4900 Perry Highway Building I1 
Pittsburgh, Pennsylvania 15229 
(wlo enclosures) 

Mr. J. Edward C. Gilmartin 
Executive Vice President 
National Extended Care Networks, L.L.C 
14603 Huebner Road, Building 2 
San Antonio, Texas 78230 
(wlo enclosures) 


