
April 20, 2007 

Mr. Robert E. Reyna 
Assistant City Attorney 
City of San Antonio 
P.O. Box 839966 
San Antonio, Texas 78283-3966 

G R E G  A B B O T T  

Dear Mr. Reyna: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 276162. 

The San Antonio Police Department (the "department") received a request for information 
pertaining to a specified sexual assault. You state that you will release some of the requested 
information to the I-equestor. You claim that tile submitted infosination is excepted from 
disclosure under section 552.101 of the Government Code. We have considered the 
exception you claim and reviewed the silbmitted information. 

Initjnlly, we iniist address the depal-tment's procedural obligations undel- the Act. Pursuant 
to section 552.301(b) of the Government Code, a governmental body must ask for the 
attorney general's dccision and state the exceptions that apply within ten biisiness days after 
receiving the request. See Gov't Code 5 552.301(b). You state that the department received 
this request on November 20, 2006. Acco~iiingly, the tent11 business day utas 
Decernher 6, 2006. Your request for a ruling bears a postmark date of Febr~iary 13, 2007. 
See iti. 5 552.308 (describing rules for calculating subrnissior~ dates of documeiits sent via 
first class United States mail, common or contract carrier, or interagency mail). 
Conscquently, \ye find [hat the depart~nent failed to comply with the procedural requirements 
of section 552.301 

P~irsuant to section 552.302 of the Government Code, a govem~i~ental body's failure to 
comply with the procedural ~requirernents of section 552.301 results in the legal presu~iiption 
that the information is public and must be released. Inrormation that is presumcd p ~ ~ b l i c  



Mr. Robert E. Reyna - Page 2 

must be released unless a governmental body demonstrates a compelling reason to withhold 
the information to overcome this presumption. See Hcincock v. State Bd. qf Ins., 797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to Gov't Code 5 552.302); Open Records Decision No. 3 19 (1982). Because 
section 552.101 of the Government Code can provide a compelling reason to overcome the 
presumption of openness, we will address your arguments under that exception 

Section 552.101 of the Government Code excepts "infor~ncltion considel-ed to be confidential 
by law, either constitutional, statutory, or by j~itlicial decision." Gov't Code 5 552.101. 
Section 552.101 encompasses the doctrine of common-law PI-ivacy, which protects 
information i f  (1) the information contains highly intimate or embarrassing facts the 
publication of which would be highly objectionable to a reasonable person, and (2) the 
infor~~lation is not of legitimate cancel-n to the public. Jirdlts. Follrln! 1,. Tex. 1llcllr.s. Accideiit 
Bri., 540 S.W.2d 668, 685 (Tex. 1976). The type of' information considered intimate and 
embarrassing by the Texas Supreme Court in Ir~clit.striill Focrrl~I<itioil included information 
relating to sex~ial assault; pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders. attempted suicide. and injuries to sexual 
organs. Id. at 683. Generally, only highly intimate information that implicates the privacy 
of an individual is withheld. However, in instances of sexual assault, where i t  is 
demonstrated that the requestor knows the identity of the victim, the entire report must be 
withheld to protect the victim's privacy. In this instance, the request reflects that the 
requestor knows the identity of the victim. Therefore, withholding only the victim's identity 
or certain details of the incident from the requestor would not preserve the subject 
individual's common-law right of privacy. Accordingly, we agree that to protect the privacy 
of the individual to whom the information relates, the department must withhold the 
submitted information in its entirety under section 552.101 of the Government Code in 
conjunctiori with common-law privacy. 

'This lettel- I-uling is limitecl to thc pal-tictiiar records at issiie i n  this req~icst and liiniteci to the 
facts as pl-cscnted to us: therefore, tliis ruliiig lrlust not he I-elied upon as a pi-evious 
determination regal-ding any other recol-ds or any otlicr cil.cunistances. 

This ruling triggers impoi-[ant deadlines regarcling the rights cnid respoiisibiliiies of the 
governmental hody ancl of the recluestor. For example. governmental hociies are prohibited 
from asking the at tor~~cy gcneral to I-econsider this riiling. Gov't Cotlc $ .552.30l(f). If the 
governmental body wants to challcngc this r~~l ing .  the govel-nmcntal body must appeal by 
filing suit i n  TI-avis County \vithin 30 calendar cl~lys. It/. $ 552.324(h). I n  order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(h)(3), (c). I f  the govcl-nmcnial hody does not appeal tliis ruling and the 
governmental body does 11ot comply with i t ,  then boil? the requcstorancl the attorney general 
have the right to file suit against the govern~nental hocly to enfoi-cc this tiiiing. Jcl. 
% 552.32 1 (a) .  
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If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that fa i l~~re  to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.32 15(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texcrs Dep't o J P L L ~ .  Safety v. Gilbreuth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within I0 calendar days 
of the date of this ruling. 

Sincerely, 

Jaime L. Flores 
Assistant Attorney General 
Open Records Division 

c: Mr. Cliristopher Gale 
Galc, Wilson, Hr Ssnchez 
1 15 East Travis, Suite 61 8 
San Antonio, Texas 78205 
(MJ/O enclosures) 


