
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

April 23, 2007 

Ms. Susan Camp-Lee 
Sheets & Crossfield, PC 
309 East Main Street 
Round Rock, Texas 78664-5246 

Dear Ms. Camp-Lee: 

You ask whether certain information is subject to required public disclosure under the 
Public Inforlnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#27657 1. 

The City of I-iutto (the "city"), which you represent, received a request for the following: 
(1) information pertaining to irate studies prel~ared by HDR Etigineering, Inc.("HDR) ; 
(2) any and all payment to HDR Eiigi~ieering, Iiic. iri 2006 by the city; (3) the status of any 
ant! all rate studies by HDR; arid (4) the status of the contract renegotiations between the city 
and Heart of Texas Water Suppliers ("HOTWS"), the city and M;invilIe Water Supply, and 
the city and Taylor. Yo11 state that information responsive to iterns (2), (3), atid (4) will be 
released to the requestor. You further state that the requested "rate study" does not exist.' 
't'ou clairn that the submitted information is excepted from disclosure utider sections 552. S 04 
;ind 552.1 11 of the Government Code. We have considered the exceptions you clai~li arid 
seviewed tile subiuitted inforrnatior~. We have also considereti comments submitted by tlie 
requestor's attorney. See Gov't Code 5 552.304 (interested pal-ty ~iiay siibiiiit cornmenis 
stating why i~tfor~iiation should 01- shocild $lot be rcle:lsec!). 

initially, the city iiiforms LIS that a portion of the recjuested irifoi-~ilation, which yo~i  have 
submitted as Exhibit C, was the subject o f a  previous request foi- information. in respoiise to 

'We note tlic Act does not require a govci-nn?cnini body to disclosc itikiriiiation tliat did not exist uihcii 
111c rcq~lcst for i!iI'oi-~~ialio~> wi!s i-ccci~~cd. Li.1111. O/~/~o~~t~!t~i t ie .s  ik),. C'OVII. v. f j !~.st( l t f~(~~ir~.  562 S.W.2cI 266 
('l‘cx.App~-Sari Aiiioiiii, 1978, writ disiii'il); Opcii i<ccosds llccisioti Nil. 452 x i  3 ( 1086). 
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which this office issued Open Records Letter No. 2006- 10563 (2006). Open Records Letter 
No. 2006-10563 held that the city may withhold certain iriforination prepared by HDR as 
advice, recommendations, and opinions which pertain to the policymaking processes of the 
city under section 552.1 1 I of the Government Code. However, i t  appears that a portion of 
Exhibit C has been subsequently released to the public during a city council meeting. 
Because the city has voluntarily released this information to members of the public, it may 
not now withhold sitch information froin another requestor ~intler section 552.1 1 1 .  See id. 

552.007 (prohibiting selective disclosu~-c of infor-nration); Open Records Decision Nos. 490 
(1988), 463 (1987) (if goveriiineiital body \~oIiintarily releases inSol-matioil to one member 
of public, the Act's exceptions to disclosure are waived ~~rilcss infoi-matioii is deemed 
confidential), 470 at 7 (1987) (statutory predecessor to Gov't Code $ 552.1 1 1 may be 
waived). Therefore, as relevant facts have changed since the issrrance of Open Records 
Letter No. 2006-10563, we conclude that the city nlay not rely on that ruling as a previous 
deterinination. See Open Records Decision No. 673 (2001) (so long as law, facts, 
circumstances on which prior ruling was based have not changed, first type of previous 
determination exists where requested information is precisely same information as was 
atidressed in a prior attorney general ruling, ruling is addressed to same governmental body, 
and ruling concludes that information is or is not excepted from disclosure). Accorclingly, 
we will adtlress tile intormation i n  Exhibit C. :iIong with the I-cinaining iiiiormatioii that you 
have s~~binitteil as Exliihii B. 

Next, with regard to the information that has been released to the public, we note that the Act 
does not permit the selective disclosure of information to the public. See Gov't Code 
$$ 552.007(b), ,021; Open Records Decision No. 463 at 1-2 (1987). I ra  governmental body 
volunlarily releases information to a member of the public, such information rnay uot later 
be withheld unless its disclosure is expressly prohibited by law. See Gov't Code $552.007. 
Althoiigh you assert that this inforination is protected iindes sections 552.104 and 552.1 11 
of the Government Code, these exccptioins arc discrctio11;try and may he waived. As such, 
sectioiis 552.104 and 5521 1 1  tlo nor  make inSorn~;itiori confitle~itinl loi- purposes of 
section 551.007. See icl. (prohibiting selective ciisclosiire o i  ini'oriii;ition th:it govci-r~niental 
hotly has voluiitici-iiy mc~de available lo ;~ny incmbei- of the public); sc?r i r l so  Open Records 
Decision No. 400 (1983) (governmental body may waive right to claini permissive 
exceptions to disclosui-e underthe Act, but i t  may not discloseinfomation madeconfidential 
by law). Accordingly, the information we have marked in Exhibit C may not be withheld 
pursuant io sections 552.104 or 552.11 1 .  As yor~ raise no fill-thei- cxccptions itgainst the 
disclosure of this information, it Intist be released to the requcsioi-. We next address your 
arguments foi- the remairiiiig inforination i n  Exhibits I3 ancl C. 

You seek to withiloid tlic suhinitted iril;)i-[nation uiitiei- scctioil 552.104 o i t l ~ e  Govei-nment 
Codc. Section 552.104 is tipplicahle to "iiif'oi-nratioil thai, if released. would give iidvnntage 
ro a coinpctitor or bidder.'' Gov't Code $ 552.104(a). 'l'liis exccptio~~ protects :I 

governmental body's interests i n  colnpetitive bidding and cei-tain other conipetitive 
siiu:rlions. Sei, Open Records Decision No. 593 (1991) (ci)i~sti.tiiiig stitlutory ~~~cdeccssor) .  
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This office has held that a governmental body may seek protection as a competitor in the 
inarketplace undei. section 552.104 and avail itself of the "competitive advantage" aspect of 
this exception if it can satisfy two criteria. First, the governmental body inust demonstrate 
that i t  has specific marketplace interests. Id. at 3. Second, the governmental body must 
demo~istrate a specific threat of actual or potential harm to its interests in a particular 
competitive sitiiation. Id. at 5. Thiis, the question of whether the release of particular 
information will harm a governmental body's legitimate interests as a competitor in a 
marketplace depends on the sufficiency of the governmental body's demonstration of the 
prospect of specific harm to its marketplace interests in a particular compelitive situation. 
Id. at 10. A general allegation of a remote possibility of harm is not sufficient. See Open 
Records Decision No. 514 at 2 (1988). 

You indicate that the city has specific inarketplace interests in the information at issue. You 
inforin this office that the iriformatioii at issue "relates directly to stl-ategies and infoilnation 
developed by a consultant to the city to renegotiate a water supply contract.'' You explain 
further that because the submitted information reflects the current negotiations, "[tl]isclosure 
of the information at this time would severely hamper the city's negotiating position in that 
i t  would expose the city's strategies to tile other party to the negotiations, crippling the city's 
bargaining power." You state that such a disclosure would "put the city at ttn extt-erne 
disadvantage iii obtaining the most favol-able provisions uvailablc." You f~irtlier infor111 us 
that disclosure of the information at issue "woiild put the city i n  an uiifavorable position 
compared to its competitors wlio also contract with HOTWS," anel that "these competitors 
are not recjuired to reveal their negotiation strategies which will result ill Inore favorable 
provisions for those entities." Based upon your argiiments and our review of the infonriation 
at issue, we find that you have demonstrated that release of tile inforiliation at issue would 
result i n  a specific threat of actual or potential harm to the city's interests in a particular 
competitive situation. Therefore, you may witlihold tl-re remaining informati011 under 
sectioii 552.104 of'the Government Code.' As our ruli~rg is dispositive. we need not address 
your remaining argument against disclosure of this iiiformation. 

This 1e:tei- i.uIiiig is lirniteci to llre ~ ~ i ~ ~ - l i c ~ ~ l a ~ - i - c c ~ r c l ~  ill isst~e in this rcquesi ;I!ICI Iiiniied to the 
Vacts as prcsentcd to us: tliercf'ore, this ruling iriust not be i-elied upon as a previous 
determination rcgariling any otlier recoi-ds 01- any oihcr circ~~mstailccs. 

Tliis rulii~g triggers iinport;\nt tleacllines regarding the rights and responsibilities of the 
govcl-nmental bodv and of the reclueslor-. For example, govei-nrnental bodies :ii-e prohihiled . . 

frolri asking the attorney general to reconsider this i-~iling. Gov't Coiie 5 552.301(1). If the 

'Sccrioii 552.104ib) o i thc  Governiiii.iit C(!dc provides tliat "/i\ l ici-cqiiircincni o f  Section 552.022 that 
;I c;llcgoiy i>iink,rii iatioii listed under Scciion 552.022(~1) is public iiifiirmarioii aiid not exccptcd ir i i i i i  i-cqiiircd 
iIisciosi!sc i i i i ~ i c r  i i i is c1i;iplei rinlcss expressly coiifideiitial uiidei l;iw does ni,r iiplriy to i i i i o i i na t i ~~ i i  tirat is 
cxccpicil ii-iiiii rcijiiii-cd i l isclos~irc under tliis section." Gov' t  C i ~ d c  5 552. lO i (h ) .  Tli i is, we do iiot ;iddrcss thc 
i - c q u e s ~ o ~ ' ~  ;ii.gi~meiir th;ii a pi ir i ion o f  i l ic siihiniited ii i lc~rii iation is siih.jcci to scctioii 552.022. i n  light o i  our 
coiicIiisio!i undci scctioii 552.104. 
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governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the goverrimental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release ail or part of the requested 
information, the governinental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruliiig. the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, [hen the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
co~uity attorney. Icl. $ 552.321 5(e). 

If this r~lling requires or pel-mit the govcrnincntal body to withhold all or solne of the 
requested information, the requestor can appeal that decision hy suing the governmental 
boily. Id. $ 552.321(a); Textrs Dep't  ($P~lh. Sr$ety I:. Gilhrecctli, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in coinpiiance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
coinplaints about over-ch;irging ]nust be directed to Hadassah Schloss at the OTi'ice of the 
Attorney General at (5 12) 475-2497 

IT thc governmental body, the requestor, or any othcr perso11 has questioi~s or comments 
;ibout this ruling, they may contact o~li- office. Although there is no statutol-y deaiiline for 
contacting us, the attorney general prefers to receive any comments within I0 caleiidar days 
of the date of tliis ruling. 

Assistailt Attorney Gei~eral 
Ope11 Records Divisio~i 
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Ref: ID# 27657 1 

Enc. Submitted documeuts 

c: Ms. Andrea Lorenz 
Austin American-Statesman 
Williamson County Bureau 
203 East Main Street 
Round Rock, Texas 78664 
[wlo enclosures) 

Ms. Julie A. Ford 
George 8i Brothers, L.L.P. 
1 14 West 7"' Street 
Austin, Texas 78701 
(wlo enclosures) 


