
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

April 24, 2007 

Ms. Stephanie M. Berry 
Assistant City Attorney 
City of Denton 
215 East McKinney 
Denton, Texas 76201 

Dear Ms. Berry: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 276612. 

The City of Denton (the "city") received a request for all I-ecords and documents pertaining 
to compliments, repritnands, letters of commendation, evaluations, work performance, or 
complaints pertaining to two named indivicluals, and all records anci doc~nnents submitted 
Lo Interfaith Ministries of Denton, Inc. ("lnterfaith") by the city for a specified titnc period. 
You state that sorne of the responsive information is being made available to the requestor. 
You claim that some of the submittcd information is excepted from disclos~lre under 
sections 552.101 and 552.147 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted information.' 

Initially, we address your obligations under section 552.301 of the Government Code. This 
section prescribes the procedures that a governmental body must follow in asking this office 
to decide whether requested infortnation is cxcepted fro111 public disclosure. 

'We assume that the rcpreseniative sample ol'records subirliited to this olfice is truly represenlaiive 
oStbe requested records as a whole. See Open Records Ilecision Nos. 499 (19XX), 497 (1988). This opcn 
records letter does not rcach, and thereSore does not authorize the withholding of', any other requested records 
io ihe extent thal those records contain substantially different types of inSormation than that submitted to this 
oflicc. 
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Section 552.301(b) requires the governmental body to ask for the attorney general's decision 
and state the exceptions to disclosure not later than the tenth business day after the date of 
its receipt of the written request for information. See Gov't Code $ 552.301(b). You state 
that the city received the present request on February 8, 2007. However, you did not raise 
section 552.107 until March 1,  2006. Therefore, the city failed to raise section 552.107 
within the ten-business-day deadline prescribed by section 552.301(b). 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with section 552.301 results in the legal presumption that the requested information 
is public and must be released unless the governmental body demonstrates a compelling 
reason to withhold the information from disclosure. See Gov't Code 3 552.302; Hrtncock 
v. State Bcl. qf Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) 
(governmental body must make compelling demonstration to overcome presumption of 
openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 3 19 (1 982). Normally, a compelling reason for non-disclosure exists where some other 
source of law makes the information confidential or where third party interests are at stake. 
Open Records Decision No. I50 at 2 (1977). Section 552.107 is a discretionary exception 
to disclosure that protects a governmental body's interests and may be waived. See Gov'i 
Code 3 552.007; see also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 630 at 4 (1994) (governmental body may waive attorney-client 
privilege, section 552.107(1)). In failing tocomply with section 552.301, the city has waived 
its claim under section 552.107, and the city may not withhold any of the s~~binitted 
information under section 552.107. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 3 552.101. This section encompasses information protected by other statutes, s~tch as 
section 143.089(g) of the Local Government Code. We understand that the city is a civil 
sei-vice city under chapter 143 of the Local Governnlent Code. Section 143.089 
contemplates two different types of personnel files: a file that must be iuaintained by the 
city's civil service director or the director's designee: and another file that may be maintained 
by thecity's policedepartment for its own use. Local Gov't Code 3 143.089(a), (g). In cases 
in which apolice department investigates apolice officer's misconduct and takes disciplinary 
action against the police officer, section 143.059(a)(2) requires the department to place all 
investigatory records relating to the investigation and disciplinary action, incl~tding 
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background documents such as complaints, witness statements, atid documents of like nature 
from individiiais who were not i n  a supervisory capacity, in the police officer's civil service 
file maintained under section 143.089(a). Ahbort v. Cifyof'Corp~ts Christi, 109 S.W.3d 113, 
I22 (Tex. App.-Austin 2003, no pet.). All investigatory materials in a case resulting in 
disciplinary action are "from the elnploying department" when they are held by or in 
possession of the department because of its investigation into a police officer's misconduct, 
and the department must forward them to the civil service commission for placement in the 
civil service personnel file. Id. Such records are subject to release under chapter 552 of the 
Government Code. See Local Gov't Code $143.089(f); Open Records Decision No. 562 at 6 
(1990). However, information maintained in a police department's personnel file pursuant 
to section 143.089(g) is confidential and must not be released. CiQ qfSnrr Atztor~io 11. Tex. 
Attorizey Gel?., 851 S.W.2d 946. 949 (Tex. App.-Austin 1993, writ denied). 

In this instance Exhibit 4 consists of an internal affairs investigation against an individual 
who is not a police officer. Exhibit 4 does contain the names of two police officers, which 
you seek to withhold because the officers at issue were named in a later complaint that was 
determined to be unfounded. Section 143.089(g) protects records pertaining to a police 
officer that are maintained in the officer's personnel file. However, in this instance the 
complaint in Exhibit 4 does not pertain to an investigation of apolice officer. Therefore, you 
have not established that section 143.089(g) of the Loc:tl Government Code is applicable to 
this record, arltl the names of the officers at issue may not be withheld under section 552.101. 

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law 
privacy protects information if (I)  the information contains highly intiinate or embarrassing 
facts the publication of which would be highly objectionable to a reasonable person, and (2) 
the information is not of legitimate concern to the public. Ii~ciustric~l Found. v. Texns Irzdus. 
Acciderzt Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of infor~nation considered 
intimate and embarrassing by the Texas Supreme Court in 1tzdu.strirrl Fo~lncic~tion included 
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitilnate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexii;li organs. 540 S.W.2d at 683. This on'ice has foiintl that the following types 
of informatioil a]-e also excepted l'roin I-ciluired public disclosure uiidel- constit~itional or 
common law privacy: some kinds of medical information or infoi-mation indicating 
tiisabilities 01- specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from 
severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, 
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and physical handicaps), personal financial information not relating to the financial 
transaction between an individual and a governmental body, see Open Records Decision 
Nos. 600 (1992), 545 (1990), 523 (1989) (individual's mortgagepayments, assets, bills, and 
credit history). However, we note that information related to a government employee's job 
performance is generally a matter of legitimate public interest. See, e. g., ORD No. 470 at 4 
(job perforlnance does not generally constitute public employee's private affairs). Based on 
your arguments and our review, we find that a portion of the submitted information contains 
information that is considered highly intimate or embarrassing and is of no legitimate 
concern to the public. Accordingly, the city must withhold the information we have marked 
under section 552.101 of the Government Code in conjunction with common-law privacy. 
However, the city has failed to demonstrate how the remaining information constitutes 
intimate or embarrassing information of no legitimate public concern. Thus, no portion of 
the remaining information may be withheld ~lnder section 552.101 of the Government Code 
in conjunction with common-law privacy. 

Next, we note that section 552.1 17 may be applicable to some of the I-emaining information. 
Section 552.1 17(a)(l) of the Government Code excepts from disclosure the current and 
former home addresses, telephone numbers, social security numbers, and family member 
information of current or former officials or employees of a governmental body who request 
that this information be kept confidential under section 552.024 of the Government Code. 
Gov't $ 552.1 17(a)(l). Whether a particular piece of information is protected under 
section 552.1 17(a)(l) must be determined at the time the request for i t  is made. See Open 
Records Decision No. 530 at 5 (1989). Thus, pursuant to section 552.117(a)(I), if the 
employee at issue made a timely election to keep his information confidential, then the city 
must withhold the cmployee's personal information. Accoi-dingly, we have marked the 
information in Exhibit 1 1  that must be withheld under section 552. I 17(a)(I) if that section 
applies. 

Section 552.130 of the Government Code excepts from disclosure information that "relates 
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this state 
[or] a motor vehicle title or registration issued by an agency of this state." Gov't Code 
$ 552.130. We note that section 552.110 is not applicable to rnotor vehicle information 
issued by another state. Thus, the city [nust withhold the Texas motor vehicle information 
we have marked i n  accorciance with section 552.130. 
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We also note that the remaining infor~nation contains an account number. Section 552.136 
of the Government Code states that "[nlotwithstanding any other provision of this chapter, 
a credit card, debit card, charge card, or access device number that is collected, assembled, 
or maintained by or for a governmental body is confidential." Gov't Code 5 552.136. The 
department must withhold the account number we have marked in Exhibit 12 under 
section 552.136 of the Government Code. 

Finally, you assert that the social security numbers in the remaining information are excepted 
under section 552.147 of the Government Code, which provides that "[tlhe social security 
number of a living person is excepted from" required public disclosure under the Act. Thus, 
we agree that the city may withhold the social security numbers in the submitted information 
~tnder section 552.147 of the Government Code. 

In summary, you must withhold the information we have marked under section 552.101 in 
conjunction with common-law privacy and the account number we have marked under 
section 552.136 of the Government Code. You must also withhold the information we have 
marked under section 552.1 17 if the city employee at issue made a timely election to keep 
their personal information confidential. You must withhold the Texas motor vehicle record 
information marked under section 552.130. You may withhold the social security numbers 
iinder section 552.147. The remaining infortnation must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers ilnporiant deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govern~nental bodies are prohibited 
from asking the attoi-ney general to reconsider this ruling. Gov't Code $ 552.301 (f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
illing suit in Travis County within 30calendar days. lil. 8 552.324(b). In order to get the full 
benefit of such an appeal, the govcl-nrnentai body must file suit within 10 calendar clays. 
Irl. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
govern~nental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 
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If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 3 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texas Dep't of Pllb. Safety v. Gilhreclth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
colnplaints about over-charging must be directed to Hadassah SchIoss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the govern~nental body, the requestor, or any other person has q~iestions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Justin D. Gordon 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 276612 

Enc. Submitted documents 

c: Ms. Eli Gemini 
C/O Stephanie M. Berry 
Assistant City Attorney 
City of Denton 
21 5 East Mckinney 
Denton, Texas 76201 
(W/O enclosures) 


