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April 25, 2007 

Ms. Margo Kaiser 
Staff Attorney 
Texas Workforce Commission 
101 East 151h St. 
Austin. Texas 78778-0001 

Deal- Ms. Kaiser: 

Yoii ask whether certain information is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 27671 8. 

The Texas Workforce Comnlission (the "commission") received two requests for 
information related to RFO # 2006-258 1 ,  Unemployment Insurance Benefits, Debit Card 
Services. You state that a portion of the responsive information will be released to the 
reqi~estors. You claim a portioi~ oi'the s~ih~nitted information is excepted from disclosure 
under sections 552.107, 552.1 1 I ,  and 552.1 17 of the Government Code. Additionally, you 
claini that this information may be subject to the proprietary interests of ACS, Automated 
Data Processing, Inc ("ADP"), and JP Morgan Chase Bank ("Chase"). You inform us, and 
provide documentation indicating: that you notified these companies of the request and of 
each company's opportunity to submit comments to this office. See Gov't Code $ 552.305 
(permitting interested third party to submit to attorney general reasons why requested 
information should not be released): Open Records Decision No. 542 (1990) (determining 
that stiltutory predecessor to section 552.305 permits governmental body to rely on interested 
third party to raise and explain applicability of exception to disclosure in certain 
cir-ciiinstances). We have considered ihe s~ibrnitted arguments and revie\vcd [lie submitted 
in1'01-marion. 

Initially, we note that an interested third party is allowed ten business days afier the date of 
its receipt of the governmental body's notice undel-section 552.305(d) to submit its reasons, 
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if any, as to why information relating to that party should be withheld from public disclosure. 
See Gov't Code 3 552.305(d)(2)(B). As of the date of this letter. ACS, ADP, and Chase have 
not submitted to this office any reasons explaining why their infol-mation should not be 
released. We thus have no basis for conclutling that any portion of the submitted information 
constitiites these companies' proprietary information, and none of i t  may be withheld on that 
basis. See, e.g., id. $ 552.1 10; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent 
disclosure of commercial or financial information, party must show by specific Factual 
evidence, not conclusory or generalized allegations, that release of requested information 
wo~rld cause that party substantial competitive harm), 552 at 5 (1990) (party must establish 
prirtlci,fizcie case that information is trade secret), 542 at 3 (1990). 

Next, we must addl-ess the cornmission's obligations under the Act. Pursuant to 
section 552.301(e), the governinental body must. within fifteen business days of receiving 
the request, submit to this office ( I )  written colnlnents stating the !reasons why the stated 
exceptions apply that woultl allow the information to be withheld, (2) a copy oftlie written 
request for information, (3) a signed statement or sufficient evidence showing the date the 
governmental body received the written request, and (4) a copy of the specific information 
requested or representative samples, labeled to indicate which exceptions apply to which 
parts of the documents. Gov't Code 5 552.301(e)(l)(A)-(D). You inform us that the 
commission received the second request on February 9,2007. Thus. the fifteenth business 
day after the commission received the second request was March 5, 2007. However, the 
co~nrnissioti sribrnitted "aciditional documents" for Exhibit D on March 6,2007 that it claims 
are excepted by section 552.1 I 1 of tile Government Code. Consequently, the commission 
did not submit these additional docuriients within fifteen business clays and, thus, failed to 
comply with the procedural requirements of section 552.301 with regard to this information. 

Pursuant to section 552.302 of the Government Code. a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the information is public and must be released. Information that is presurned public 
rnust be released unless a governmental body demonstrates a compelling reason to withhold 
the information to overcome this pres~imption. Srr H~tncock v. Stiite Btl. of' Ins., 797 
S.W.2d 379. 381-82 (Tex. App.-Austin 1990. no writ) (governmental body mmst make 
compelling clc~notistratio~i to ovcrconie presumption of openness pursuant to statutol-y 
predecessor to section 552.302); Open Records Decision KO. 3 I9 (1982). A co~iipelling 
reason exists when third-party interests are at stake, or when illformation is confidential 
under other law. Open Records Decision No. I50 (1977). 

Although you raise section 552.1 1 1  of the Government Code for the additional documents, 
this exception is discretionary in nature and serves only to protect ;I governmental body's 
interests and may be waived. As such, section 552.11 1 does not constitute a co~npelling 
reason to witlihold information forpiu-poses of section 552.302. Sec,Opcn Records Decision 
Nos. 663 at 5 (1999) (govet-nme~ital body rnay waive section 552. I I 1 ) .  470 (1987) (statutory 
pscdecessol- to sectioi~ 552. I I I is ~lisct~etion;iry exception): .scc,ci/.so Open Records Decision 
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No. 665 at 2 n.5 (2000) (discretionary exceptions in general). Accordingly, the commission 
may not withhold the additional documents pursuant to section 552.1 1 I of the Government 
Code. However, you also claim a portion of the additional documents is subject to 
section 552.1 17 of the Government Code. Because the applicability of section 552. I I7 can 
provide acompelling reason to withhold information from disclosure, we will consider yoLlr 
arguments under this exception as well as under the exceptions you raised for the timely 
sub~nitted infor~nation. 

You clairn the infoimation s~~bniitted as Exhibit E is excepted under section 552.107 of the 
Government Code. Section 552.107(1) protects information coming within the 
attorney-client privilege. Gov't Code 552.107(1). When asserting the attorney-client 
privilege, a governmental body has the burden of providing the necessary facts to 
demonstrate the elements of the privilege in order to withhold the information at issue. Open 
Records Decision No. 676 at 6-7 (2002). First, a gover~imental body rriust demonstrate that 
the information constitutes or docuinents a communication. I d .  at 7. Second. the 
comm~rnication must have been rnade "for the purpose of facilitating the rendition of 
professional legal services" to the client governmental body. TEX. R. EVID. 503(b)(I). The 
privilege does not apply when an attorney or representative is involved in some capacity 
other than that of providing or i'acilitating professional legal services to tile client 
governmental body. 111 i e  Gs. F<irr~ier.s Ins. Exciz.. 990 S.W.2d 337, 330 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilegedoes not apply if attorney 
acting in a capacity other than that of attorney). Governmental attorneys often act in 
capacities other than that of professional legal counsel, s~ich as administrators, investigators, 
or managers. Thus, the mere Fact that a communication involves an attorney for the 
government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client I-epresentati\~es, lawyei-s, and lawyer 
representatives. TEX. R. EVID. 503(b)(I)(A), (B), (C), (D), (E). Tlu~s, a governmental body 
inust inform tliis office of the identities and capacities of the individuals to whom each 
comm~~nication at issue has been made. Lastly, the attorney-client privilege applies only to 
a cor;fi'derzriilI comm~inication, id. 503(b)(l), meaning i t  was "not intended to be disclosed 
to third persons other than tliose to wliom clisclosr~re is made in furthel-ance of the rendition 
of professional legal services to the client or those reasonably necessary for the transmission 
of the coinm~~nication." Id .  503(a)(5). 

Whetheracommunication ineets this definition depends on thc irlrerlr of the parties involved 
at the time tire information was coinmunicatcd. Osho~-ilr 1.. J;J /II~.s~II ,  954 S.W.2cl I SO, 184 
(Tex. App.-Waco 1997. no writ). Moreover, because the client may elect to waive the 
pi-iviiege at any time, a gavel-nmental hotly must explain that the conficlentiality of a 
co~nmunicatioii tias been ~nainlaineil. Section 551-.107(1) ge~ierally excepts an entire 
communication that is deinonstratcil to bc protected by the attorney-client privilege  inl less 
otllerwise waived by the governmental body. Src, (lilir i3. L)eS/t(l;o, 922 S.w.211 920, 923 
(Tcx. 1996) (privilege extends to entire communication, including facts contained therein). 
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You state that Exhibit E constitutes confidential communications between and among 
attorneys and employees of the commission made for the purpose of rendering professional 
legal services. You f~~r the r  state that the confidentiality of these communications has been 
maintained. Based on your arguments and our review of Exhibit E, we agree that this 
information may be withheld under section 552.107(1). 

You claim the timely si~bmitted information in Exhibit D is excepted by section 552.11 1 of 
the Government Code. Section 552.1 11 excepts from public disclosure "an interagency or 
intraagency memorandum or letter that would not be available by law to a parry in litigation 
with the agency." Gov't Code 8 552.1 1 1 .  Section 552.1 1 1  encompasses the deliberative 
process privilege. See Open Records Decision Xo. 615 at 2 (1993). The purpose of 
section 552.1 1 1 is to protect advice, opinion, and recommendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See A I I S ~ ~ I I  V. City 
of Son Ant(~rzio, 630 S.W.2d 391, 394 (Tex. App.-S~II Antonio 1982, no writ); Open 
Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.11 1 in light of the decis io~~ in Texizs Department ofP~thiic S u f e ~  v. Gilbrenth, 
842 S.W.2d 408 (Tex. App.-Austin 1992: no writ). We determined that section 552.1 11 
excepts from disclos~~re only those internal communications that consist of advice, 
recommendations, opinions, and other material reflecting tlie policymaking processes of the 
governmental body. See Open Records Decision No. 615 at 5. A governmental body's 
policymaking f~~nctions do not encompass routine internal administrative or pet-sonnel 
matters, and disclosure of information aboiit such matters will not inhibit free discussion of 
policy issues among agency personnel. Id.; see ulso City ofGnrIirr~tl v. The Dallas Mornirzg 
New.)., 22 S.W.3d 351 (Tex. 2000) (section 552.1 1 1  not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Iiecords Decision No. 631 at 3 (1995). 
Further, section 552.11 1 does not protect facts and written observations of facts and events 
that are severable from advice, opinions, and recommendations. See Open Records Decision 
No, 615 at 5. BLI~  if factual information is so inextric;tbly intel-twined with material 
involving advice, opinion. or I-econ~mcndation as to make sevescince of' the fiictual data 
impractical. the f;ictual infhrrnatio~i also [nay be withheld under section 552. I I I .  See Open 
Records Decision No. 3 13 at 3 ( 1982). 

This office has also concluded that a preliminary draft of a cloc~~irient that is intended for 
public release in its final form necessarily represents the drafter's advice, opinion, and 
recommendation with regard to the form and content of the final document, so as to be 
excepted from disclosure under section 552.1 1 1 .  See Open Records Decision No. 559 at 2 
(1 990) (applying statutory predecessor). Section 552.1 I I protects factual information in the 
draft that also will be included in  the final version of the document. Sre itl. at 2-3. Thus, 
section 552. I I I encolnp;isses tire entire contenls, includiii~ com~nents. ~lntlerlining, 
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deletions, and proofreading marks, of a preliminary draft of a policymaking document that 
will be released to the public in its final form. See id. at 2. 

Further, section 552.1 11 can encompass communications between a governmental body and 
a third party consultant. See Open Records Decision Nos. 631 at 2 (section 552.1 1 1  
encompasses information created for governinental body by outside consultant acting at 
governmental body's request and perforriiing task that is within governmental body's 
authority), 561 at 9 (1990) (section 552. l I 1 eircornpasses co~ninunications with party with 
which governmental body has privity of interest or common deliberative process), 462 at 14 
(1987) (section 552.1 1 1  applies to memoranda prepared by governmental body's 
consultants). For section 552.1 1 1 to apply in such instances, the governmental body must 
identify the third party and explain the nature of its relationship with the governmental body. 
Section 552.1 1 1 is not applicable to a communication between the governmental body and 
a third party unless the governmental body establishes it has a privity of interest or common 
deliberative pt-ocess with the third party. Spe Open Records Decision No. 561 at 9. 

You contend that the Exhibit D information at issue is protected by tire deliberative process 
privilege and excepted from cLisclosu~-e ~inder section 552.1 1 1 .  You state that this 
iiifor~nation was "all prepared for the purpose of advising the executive leadership of [the 
commission] on the issue of award of the proposal regarding the Unemployment Insurance 
Debit Card Project." Upon review of your arguments and the Exhibit D information at issue, 
we conclude that a portion of the s~~bmitted information consists of advice, opinions, 
recommendations, and drafts regarding policymaking matters of the cornmission that may 
be withheld under section 552. I1 1 .  However, we note that some of the information at issue 
was shared with third parties with which you have not demonstrated the commission shares 
a privity of interest or colnrnon deliberative process. Furthermore, we find that some of the 
information at issue consists of sevel-able facti~al information that is not excepted under 
section 552.1 1 1 .  We have rnrui-ked the infoi-mation that may he withheld pursuant to 
section 552.1 l 1 .  

You claim a portion of the remaining information pertaining to a conimission employee in 
Exhibit D is excepted by section 552. 1 17 of the Government Code. Section 552.1 17(a)(l) 
excepts from disclosure the home addresses and telephone numbers, social scc~rrity numbers, 
and family member information of current or former officials or employees of a 
fovernmental body who request that this information be kept confidential under 
section 552.024. Whether a particular piece of inforination is protected by section 552.1 17 
must be detcr~nined at the time the I-cqucst for i t  is madc. Ser Open Recol-tls Decision 
No. 530 at 5 ( 9 9 )  You state the coinmission employee at issue ~irride a I-ccjuest for 
coniidentiality under section 552.024 prior to the date on which the recjuest for this 
information was made. Accordingly, the commission must withhold the information you 
have marked pursuant to section 552.1 17. 
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We note that the remaining information contains private e-mail addresses.' Section 552.137 
excepts from disclosure "an e-mail address of a member of the public that is provided for the 
purpose of com~nunicating electronically with a governmental body" unless the member of 
the public consents to its release or the e-mail address is of a type specifically excluded by 
subsection (c). Gov't Code $ 552.137(a)-(c). We note that section 552.137 does not apply 
to a government employee's work e-mail address because such an address is not that of the 
employee as a "member of the public" but is instead the address of the individual as a 
government employee. The e-mail addresses we have marked are not of a type specifically 
excluded by section 552.137(c) of the Government Code. Therefore, the commission must 
withhold the marked e-mail addresses in accordance with section 552.137 of the Government 
Code, unless the commission receives consent for its release. 

Finally, we note that a portion of the submitted inform~~tion has notice of copyright 
protection. A custodian of public records must comply with the copyright law and is not 
required to furnish copies of records that are copyrighted. Attorney General Opinion JAM-672 
(1987). A governmental body must allow inspection of materials that are s~~b jec t  to 
copyright protectior~ unless an exception applies to the information. Id. If a member of the 
public wishes to make copies of copysighted materials, the person must do so unassisted by 
the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. See Open 
Records Decision No. 550 (1990). 

In summary, the commission may withhold Exhibit E pursuant to section 552.107 of the 
Government Code. The cornmission may withhold the information we have marked in 
Exhibit D pursuant to section 552.1 1 1  of the Government Code. The commission must 
withhold the information in Exhibit D that you have marked under section 552. I17 of the 
Government Code, and the e-mail addresses we have marked under section 552.1 37 of the 
Government Code. The remaining submitted information must be released to the requestor, 
hut any copyrighted information may only be released in accordance with copyright law. 

This letter ruling is limited to the particular records at issue i n  this I-eqiiest and limited to the 
facts as presented to us: therefore. this ruling must not be relied upon as a previo~ts 
cletermination regarding any otliel- I-ecorils or any other cil-ciunstances. 

This ruling triggers important deadlines regarding the rights arid responsibilities of the 
governmental body and of the requestor. For example, governinental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 6 552.301 (0. If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 

'TheOlficc ol'tlie Atrorncy General will I-aiscrnandatosy exceptionson hchailoSngovcrnrrre~ltal hody, 
hu t  ordinarily will ni>t raise othcr cxceplions. Ope11 Ilesords Dccisi~~ii  N I I S  481 (1957). 480 (19x7). 470 
! 1987). 
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filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
5 552.321(a). 

If this ruling [requires the govei-nmentai body to release all 01- part of the requested 
information. the governmental body is ~responsihle for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govern~nental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or pernlits the pvrrnnrental body to withhold all or- so111c of the 
irequested information, the requestor- can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texcrs Dep'! o f P ~ i 6 .  Si.$kty V.  G ~ ~ ~ ~ z J L I [ / I ,  842 S.Q7.2d 408, 41 1 
(Tex. App.-Austin 1992,110 writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If 1-ecords are released in colnpliance with this ruling, be 
sure that all charges for the information ai-c at or helou' the legal amounts. Questions or 
complaints about over-charging must be directed to Madassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If  the governmental body, the I-ecjuestor, or any other person has questions or comments 
about this ruling, they may contact oul- office. Although the)-e is no statutory deadline for 
contacting us, the attorney general prefers to receive any cornments within I0 calendar days 
of the date of this ruling. 

Sincerely, ,-- - 

Holly R. Davis 
Assistant Attorney Genet-al 
Open Records Division 
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Ref: ID# 2767 18 

Enc. Submitted docu~nents 

c: Ms. Mary B. Lewis 
Treasury Sales 
JP Morgan Chase 
221 West 61h Street, 2"" Floor 
Austin, Texas 78701 
(W/O enclosures) 

Ms. Nao~ni Marr 
Vice President 
Government and Community Solutions 
ACS 
1800 M Street, NW 
Washington, DC 20036 
(W/O enclosures) 

Ms. Laurie Eldridge 
Vice President and General  manager 
National Account Services 
Automatic Data Processi~lg, Inc. 
13 14 1 Northwest Freeway 
I-louston, Texas 77040 
(W/O enclosures) 

Ms. Susan Kim 
Assistant Corporate Counsel 
Government Solutions 
ACS 
1800 M Street, NW 
Washington, DC 20036 
(wlo enclosures) 


