
G R E G  A B B O T T  

April 25, 2007 

Mr. Robert L. Dillard, EI 
I\;ichols, Jackson, Dillard, Hager & Smith, L.L.P. 
1800 Lincoln Plaza 
Dallas Texas, 75201 

Dear Mr. Dillard: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 276823. 

The University Park Police Department (the "department"), which you represent, received 
a r-equest for all call sheets and officer reports pertaining to the requestor for :a specified time 
per-iod. You state that you have 1-eleascci some of the rcsporisive information to the requestor. 
Yoif claim that the inforination submitted as Exhibit C is excepted from disclosure under 
sections 552.1 01 and 552.108 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from public disclosure "iiiformation 
considered to beconfidential by law, eitherconstitutional, statutory, or byjucticial decision." 
Gov't Code 3 552.101. This exception encompasses information that other statutes make 
confidential. Section 261.201(a) of the Family Code provides as follows: 

(a) Thc following inibs~r~i~iioii is cor~fidcr~tinl, is i~oi  subject to p~rblic I-elease 
~irider Chapter 552, Govci-nment Cotle, anti iniiy he disclosed only for 
purposes consistent with [the Family Code] and applicable federal or state 
law or under rules adopted by an investigating agency: 

( 1 )  a report of alleged 01. suspected abuse or neglect made under 
[chapter 261 of the Family Code] and the identity of the person 
making the report; and 
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(2) except as otherwise provided in this section, the files, reports, 
records, communications, and working papers used or developed in 
an investigation under [chapter 261 of the Faniily Code] or in 
providing services as a result of an investigation. 

Fam. Code S: 261.201(a). You assert that section 261.201 is applicable to Exhibit C. 
However, Exhibit C consists of department records related to a child custody dispute. The 
records do not constitute a report of abuse or neglect, and you have not demonstrated that 
they were used or developed in an investigation of child abuse or neglect. Thus; section 
261.201 of the Family Code is not applicable to Exhibit C. 

Section 552.108(a)(2) excepts "[i]nformation held by a law enforceinent agency or 
prosecutor that deals with the detection, investigation, or proseciition of crime ... if it is 
information that deals with the detection, investigation. or prosecution of crime only in 
I-elation to an investigation that did not result in  conviction or deferred adjudication[.]"Gov't 
Code 3 552.108(a)(2). Section 552.108(b)(2) excepts "[all1 internal record or notation of a 
law enforcement agency or prosecutor that is mainiained for internal use in matters relating 
to law enforcement or prosecution ... if the internal record or notation relates to law 
enforcement only in relation to an investigation that did not result in conviction or deferred 
adjudication[.]" Id. 3 552.108(b)(2). Sections 552.108(2)(2) and 552.108(b)(2) are 
applicable only if the information at issue relates to a concluded cl-iniinal case that did not 
result in a conviction or a deferred adjudication. A govern~nental body that claims an 
exception to djsclosure under section 552.108 triust reasonably explain how and why this 
exception is applicable to the information that the governmental body seeks to withhold. See 
id. i j  552.30l(e)(I)(A); E.hpiirfe Prititt, 55 1 S.Mr.2d 706 (Tex. 1977). Aside fl-om laying out 
t t~c  language of the provisions at issue, you have provided this office with no arguments 
explaining how either section 552.108(a)(2) or szction 552.108(b)(2) applies to Exhibit C. 
See Gov't Code 552.301(e)(l )(A) (governmenial body has the bui-den of proving that the 
requested infor~uation must be withheld ondei- the stated exception). Accol-dingly, section 
552. I08 is not applicable to Exhibit C. 

Next, the department clairris that the Health liist~raiice Portability and Accountability Act of 
1996 ("HTPAA"), 42 U.S.C. $ 5  132Ud-1320d-8, governs a pot-tion of the sitbrnitted 
information. At the tlirectiorl of Congress, the Secretary of Health and Human Services 
("HNS") promt~lgated regulations setting privacy standards for ~nedical rccoi-ds. which HHS 
iss~ied as the Federal Standii~-ds 1 1 -  Privacy of Iniiividiiaiiy Ideritifiahle Health Information. 
SeeHealth I~isurancePortability and Accountability Act of I996.42U.S.C. S 1320d-2 ( S L I ~ P  
IV 1998) (,historical & statutory note): Standards for Privacy of Individually Identifiable 
Health Information, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); see also Attoriiey General 
Opinion JC-0508 at 2 (2002). These standards govern the releiisability of protected health 
information by <I covei-ed entity. See 45 C.F.K. pts. 160, 164. Under these standards, a 
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covered entity rnay not use or disclose protected health information, excepted as provided 
by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. $ 164.502(a). 

This office has previously addressed the interplay of the Privacy Rule and the Act. Open 
Records Decision No. 681 (2004). In that decision, we noted that section 164.512 of title 45 
of the Code of Federal Regulations provides that a covered entity may use or disclose 
protected health information to the extent that such use or disclosure is required by law and 
the use or disclosure complies with and is limited to the relevant requirements of such law. 
See 45 C.F.R. $ 164.512(a)(l). We further noted that the Act "is amandate in Texas law that 
compels Texas governmental bodies to disclose inforii~ation to the public." See Open 
Records Decision No. 681 at S (2004); see also Gov't Code $$ 552.002,.003,.021. We 
therefore held that the disclosures under the Act come within section 164.512(a). 
Consequently, the Privacy Rule does not make information confidential for the purpose of 
section 552.101 of the Government Code. Open Records Decision No. 681 at 9 (2004); see 
also Open Records Decision No. 478 (3937) (as general rule, statutory confidentiality - 
requires express language making information confidential). Because the Privacy Rule does 
not make information that is suh~ject to disclosure under the Act confidential, the department 
rnay withhold requested protected health information from the public only if an exception 
in subchapter C of the Act applies. 

You claim that Exhibit C contains medical information that is confidential under the Health 
and Safety Code. Section 552.101 of the Government Code encompasses section 773.091 
of the Health and Safety Code. Section 773.09i(b) of the Health and Safety Code provides 
the following: 

Records of the identity, evaluation, or treatment of a patient by emergency 
medical services personnel or by a physician pt-oviding ~nedical supervision 
that arc cscated by the emergency rnedical services personnel or physician or 
~naintained by an emergency ~nedical services provider are confidential and 
privileged and may not he disclosed except as provided by this chapter. 

Health & Safety Code 5 773.09L(b). Exhibit C consists of Jaw enforcement I-ecords 
maintained by the department, not treatment records created by emergency rriedical scrvices 
("EMS") personnel. Furthermore, you have not demonstrated that any of the information in 
Exhibit C was taken directly fi-om an EMS record. Therefore, section 773.091 of the Health 
and Safety Code is iiol applicable to Exhibit C. As you raise no other exception to 
tiisciosttre, Exhibit C must bc rcle~rsed to the ~rcquestor.' 

'Wc notc that a porlion of tlrc i-c~rl:rirring iirI'(i~-i!i;rtii~n wi~ulii not tic rcictisahlc 11, tlic gcrici-al pubiic. 
However. tlic requcsinr is tire parent of tl-ic ciiilil at issuc. 'The requestor has e special i-ight of access undcr 
sectic,n552.021 oftheGovcrn~iic!itC<)dc tothc infi>rmntioii lliat woirld ordinarily hc withheld topt.(~tect his own 
,,r his child's comrilon-law privacy, and si!ch information cannilt he withlreiil ~ I I I I  the recjuestor on tlint basis. 
Sp(i Cov't Code $ 552.023 (person or tlic parent ~,I'minor has ;I spccial rifirt oftccess to infill-nralion thal is 
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This letter  ling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governrnental body and of tlie requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301 (0. If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Irl. $552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 8 552.353(bj(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file sitit against the governrnental body to enforce this ruling. 
Id.  $ 552.321(a). 

IS this ruling requires the governmental body to release all or part of the  requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this r~tling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Ill. 5 552.3215(e). 

If this ruling I-equires or permits the governmental body to withhold all 01- sorne of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. i j  552.321(a); ?Pscis Dc,p'r of Pirb. .%ifeh u. Gi/brc:citlz, 842 S.W.2d 408, 41 1 
(Tex. App.--Austin 1992, no writ). 

Please remember that under the Act the release of information tr-iggers certain proceciut-es for 
costs and char-ges to the I-equestor. If irecords are released in compliance with this riiling, he 
sure that all charges for the information are at or below the legal amonnts. Questions or 
coiiiplaints aboiit over-charging must he directed to Hadassah Schloss at 1he Office of the 
Attot-ney Generill ;it (-5 12) 475-2497. 

cxceptcd ii-oin puhlic disciosurc under laws intended to protc t  that pesson's or that pcssi>i~'s child's priir:lcy 
iniescst). l'hedepartrnent should a31in sochour decision if it receives another request for this int'ori~lation ifoiil 
:I person other illail thc requestor or liis authorized rcprcscntative. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

Ref: ID# 276823 

Enc. Submitted documents 

c: Mr. Phillip E. Lindley 
P.O. Box 12452 
Dallas, Texas 75225 
(W/O enclosures) 




