
G R E G  A B B O T ?  

April 27,2007 

Mr. Michael W. Dixon 
Haley & Olson 
5 10 North Valley Mills Drive, Suite 600 
Waco, Texas 76710 

Dear Mr. Dixon: 

YOLI ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 276993. 

TheBellmeadPoliceDepartment (the "department"), which you represent, received arequest 
for all infom~ation pertaining to a specified incident. You state that the department is 
releasing a portion of the information to the requestor. You claim that the remaining 
informationis excepted from disclosureunder section 552.101 ofthe Government Code. We 
have considered the exception you claim and reviewed the submitted information. 

Initially, we note that some of the submitted information appears to have been obtained 
pursuant to a grand jury subpoena. The judiciary is expressly excl~tded from the 
requirements of the Act. See Gov't Code § 552.003(1)(B). This office has determined that 
a grand jury, for purposes of the Act, is a part of the judiciary and therefore not subject to the 
Act. See Open Records Decision No. 41 1 (1984). Further, records kept by another person 
or entity acting as an agent for a grand jury are considered to be records in the constructive 
possession of the grand jury and, therefore, are not subject to the Act. See Open Records 
Decisions Nos. 513 (1988), 411, 398 (1983); but see Open Records Decision No. 513 at 4 
(defining limits ofjudiciary excli~sion). The fact that information collected or prepared by 
another person or entity is submitted to the grand jury does not necessarily mean that such 
information is in the grand jury's constructive possession when the same information is also 
held in the other person's or entity's own capacity. Information held by another person or 
entity but not produced at the direction of the grand jury may well be protected under one of 
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the Act's specific exceptions to disclosure, but such information is not excluded from the 
reach ofthe Act by the judiciaryexclusion. See Open Records DecisionNo. 5 13. Therefore, 
to the extent that any ofthe information at issue is held by the department as an agent of the 
grand jury, such infom~ation is in the grand jury's constructive possession and is not subject 
to the Act. The rest of this decision is not applicable'to such infonnation. To the extent that 
the information at issue is not held by the department as an agent of the grand jury, so as to 
be subject to the Act, we consider it with the reinaining submitted information. 

We note that the submitted inforn~ation contains Emergency Medical Service ("EMS") 
records. Section 552.101 of the Government Code excepts from disclosure "information 
considered to be confidential by law, either constitutional, statutory, or byjudicial decision." 
Gov't Code 5 552.101. Section 552.101 encompasses information protected by section 
773.091 of the Health and Safety Code, which provides in relevant 

(b) Records ofthe identity, evaluation, or treatment of apatient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
oecirpation, and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code $ 773.091(b), (g). Thus, except for the inforn~ation specified in 
section 773.091(g), EMS records are deemed confidential under section 773.091 and, 
therefore, may only be released in accordance with chapter 773 of the Health and Safety 
Code. See id. 5s 773.091-,094. We note, however, that records that are confidential under 
section 773.091 may be disclosed to "any person who bears a written consent of the patient 
or other persons authorized to act on the patient's behalf for the release of confidential 
information." Icl. $5 773.092(e)(4), ,093. Thus, the department must withhold the submitted 
EMS records, which we have marked, under section 552.101 of the Government Code in 
conjunction with section 773.091 of the Health and Safety Code, except as specified by 
section 773.091(g). 

Section 552.101 also encompasses information protected by other statutes. A portion of the 
information submitted by the department consists of medical records, access to which is 
govemedby the Medical Practices Act ("MPA"). Occ. Code $5 151.001-165.160. Section 
159.002 of the MPA provides in part: 

(a) A co~nmunieation between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
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confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by aphysician that is created or niai~ltained byaphysician is confidential and 
privilcgcd and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in Section 
159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. 5 l59.002(a)-(c). This office has concluded that the protection afforded by section 
159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487(1987), 370 (1983), 343 
(1982). Furthermore, we have concluded that when a file is created as the result of a hospital 
stay, all of the documents in the file that relate to diagnosis and treatment constit~rte either 
physician-patient communications or records of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that are created or maintained by a physician. See Open 
Records Decision No. 546 (1990). Medical records must be released upon the patient's 
signed, written consent, provided that the consent specifies (I) the infom~ation to be covered 
by the release, (2) reasons or purposes for the release, and (3) the person to ~vilom the 
information is to be released. See Occ. Code 5 5  159.004, ,005. The MPA defines a "patient" 
as "a person who, to receive medical care, consults with or is seen by a physician." Iri. 

159.001. Based on this definition, a deceased individual is not a "patient" under section 
159.001 of the Occupations Code. Thus, the MPA protects only the medical records of 
people who were alive at the time the records were created. After the death of a patient, 
medical records may be released only on the signed written consent of the deceased's 
personal representative. See id. 159.005(a)(5). Any subsequent release of medical records 
must he consistent with the purposes for which the governmental body obtained the records. 
See id. 5 159.002(c); Open Records Decision No. 565 at 7 (1990). The department must 
withhold the medical records, which we have marked, that are subject to the MPA pursuant 
to section 159.002 of the Occupations Code. However, the department has failed to 
demonstrate how any ofthe remaining information constitutes medical records subject to the 
MPA; therefore, none of the remaining information may be withheld on that basis. 

Section 552.1 17(a)(2) excepts from disclosure the home address, home telephone number, 
social security number, and family member information of a peace officer as defined by 
article 2.12 of the Code of Criminal Procedure. See Gov't Code S 552.1 17(a)(2); Open 
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Records Decision No. 622 (1994).' We note that a post office box number is not a "home 
address" for purposes of section 552.117. See Gov't Code 5 552.117; Open Records 
Decision No. 622 at 4 (1 994) (legislative history makes clear that purpose ofsection 552. I 17 
is to protecr public employees from being harassed rrt home) (citing House Committee on 
State Affairs, Bill Analysis, H.B. 1976,69th Leg. (1 985); Senate Committee on State Affairs, 
Bill Analysis, H.B. 1976,69thLeg. (1985)) (emphasis added). We have marked information 
in the remaining submitted documents that the department must withhold under section 
552.1 17(a)(2). 

In summary, to the extent that any of the submitted inforn~ation is held by the department as 
an agent of the grand jury, it is in the grand jury's constructive possession and is not subject 
to the Act. The department must withhold the EMS records, which we have marked, 
pursuant to section 552.101 in conjunction with 773.091 ofthe Health and Safety Code. The 
department also must withhold the marked medical records, which are subject to the MPA, 
under section 552.101 of the Government Code in conjunction with section 159.002 of the 
Occupations Code. Finally, the department must withhold the information we have marked 
pursuant to section 552.1 17. The remaining information must be released. 

This letter n~ling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this n~ling must not be relied upon as a previous 
determination regarding any other records or any other circumsiances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301($). If the 
governmental body wants to challenge this niling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
I r l .  jj 552.353(h)(3), (c). If the governmental body does not appeal this ruling and the 
govern~nental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
I r i .  jj 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 

! The Office of the Attomev General will raise a mandatorv exce~t ion on behalf of a zovemmenial - 
body, but ordinarily will not raise other exceptions. Open Records DecisionPins. 481 (l987), 480 (19871,470 
(1987). 
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requestor should report that failure to the attorney general's Open Government Hotliue, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this n~l ing  requires or permits the governmental' body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep 't of Pub. Safety v. Gilbrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this n~ling, they may contact our office. Although there is no statutory deadline for 
contacting us. the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Melanie J. Villars 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Ms. Natasha Terry 
261 6 Summer Avenue 
Waco, Texas 76708 
(wlo enclosures) 


