
G R E G  A B B O T T  

April 30,2007 

Mr. Loren B. Smith 
Olson & Olson, L.L.P. 
Wortham Tower, Suite 600 
2727 Allen Parkway 
Houston, Texas 77019 

Dear Mr. Smith: 

You ask whether certain information is subject to required public disclosure under the 
Public Informatioil Act (the "Act"), chapter 552 of the Government Code. Yoirr request was 
assigned ID# 277068. 

The City of Friendswood (the "city"), which you represent. ~receivcd a request for all records 
related to a dog bite incident. You claim that the requested information is excepted from 
tlisclosur-e under sections 552.101 and 552.108 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

Initially, we address your argument that the records are excepted fsoni disclosure "because 
they contain a private citizen's nredical inforination protectetl by the Health Ins~rrance 
Portability and Accountability Act of 1996 [("HIPAA.")]." At the dit-ectioil of Congress, the 
Secretary of Health and Human Services ("HHS") promulgated I-egulations setting pi-ivacy 
standards for medical records, which HI-fS issueti as the Fedel-a1 Standards for Privacy of 
Individually Identifiable Health Information. Sue Health Insurance Portability and 
Acco~rntability Act of 1996. 42 U.S.C. 5 l320d-2 (Supp. IV 1998) (historical & statutory 
note): Standards for Privacy of Individually Identifiable I-Iealth Information. 45 C.F.R. 
Pts. 160, 164 ("Privacy Rule"); see ci lso  Attorney General Opinion JC-0508 at 2 (2002). 
These standards govel-n the releasability of protected health infor~i~ation by acovered entity. 
See 45 C.F.R. pts. 160, 164. Under these standards, a covered eiitity may riot use or tlisclose 
protected health information, excepted as provided by pi~rts 160 Lint1 164 of the Code of 
Fcderal Regulatioiis. 45 C.F.R. $ 164.502(a). 
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This office has previously addressed the interplay of the Privacy Rule and the Act. Open 
Records Decision No. 65 1 (2004). In that decision, we noted that section 164.5 12 of title 45 
of the Code of Federal Regulations provides that a covered entity may use or disclose 
protected health information to the extent tliat such use or disclosure is required by law and 
the use or disclosure complies with and is limited to the relevant requirernerlts of such law. 
See 15 C.F.R. 8 164.5 12(a)(1). We further noted that the Act "is :I rnandate in Texas law that 
compels Texas governmental bodies to tiisclose informatioil to the public." See Open 
Records Decision Xo. 681 at 8 (2004); see cilso Gov't Code $5 552.002, .003, .021. We 
therefore held that the disclosures under the Act come within section L64.512(a). 
Consequently, the Privacy Rule does not make information confidential for the purpose of 
section 552.101 of the Government Code. See ,4bbott v. Tcr. Dep'f oj'Metzti11 Hec~lriz nrtd 
Mentul Returdntin~z, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.); Open Records 
Decision No. 68 I at 9 (2004): see cilso Open Records Decision No. 478 (1987) (as general 
rule, statutory confidentiality requires express language making information confidential). 
Becausethe Privacy Rule does not makcconl'identi;~l infornintion ttiat is s~~b jcc t  todisclosure 
under tile Act, the city may withhold requested pl-otected health irlformation fl-om the public 
only if the information is confidential under othev law or an exception in subchapter C of the 
Act applies. 

Section 552.101 excepts from ciisclosure "information considel-ed to be conficiential by law, 
either constitutional, statutory, or by judicial decision," and encoinpasses infor~nation made 
confidential by other statutes. Gov't Code 5 552.101. Section 58.007(c) of the Family Code 
provides in pertinent part as follows: 

(c) Except as proviclet! by Subsecrion (d), law enfor-cemeilt  records aiitl files 
concesni~~g a child and inforiiiatioi~ stored. by electroiiic inearis or otl~erwise, 
concerning the child TI-0111 which a record or file c o ~ ~ l d  bc generated ni&y riot 
be disclosed to the public aiid shall be: 

(1) if maintained on paper or microfilm. kept separate from adult 
files and records; 

(2) i f  maintni~ietl electroi~icaliy i n  the same co~iiputer system as 
records or riles rclntii~g ro ;idults, be accessible ~~nde~-controls tliat are 
sel?arate ailti iiisliiict Ssorii co~itrols to access eicclronic data 
conccrning adults: and 

(3) maintained on a local basis orlly arid not sent to a cent$-al state ol 
I'ederal depository, except as pi-ovidcd by Subchapter B. 
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Fam. Code $58.007(c). Section 51.02(2)(A) defines "chiid" as a person who is ten years of 
age or older and under seventeen years of age. Fam. Code 5 5 1.02(2)(A). Section 58.007 
is not applicable to information that relates to a juvenile as a complainant: victim, witness, 
or other involved party and not as a suspect or offender. Upon review of the submitted 
information, we find that you have failed to demonstrate that the submitted report constitutes 
a law enforcement record or file concerning a juveniie suspect or offender. Therefore, no 
portion of thC submitted information may be withheld under section 552.101 of the 
Government Code in conjunction with section 58.007 of the Family Code. 

You also claim that the submitted iilformation is excepted under section 552.101 in 
conjunction with section 58.005 of the Family Code, which provides: 

(a) Records and files concerning a child, including personally identifiable 
information, and inforillation obtained for the purpose of diagnosis, 
examination, evaluation, or treatment or for making a referral for treatment 
of a child by a public or private agency or institution providing supervision 
of a child by arrangement of the juvenile court or having custody of the child 
under order of the juvenile court may be disclosed only to: 

( I  ) the professio~ial staff or cor~sultaiits of tlie agency or iiistitution; 

(2) the judge. prohati011 officers; and professional staff or const~ltants 
of the juvenile court; 

(3) an attorney for the child; 

(4) a governmental agency if the disclosure is required or authorized 
by law; 

( 5 )  a person or entity to vvlioi~i tlie child is referred for treatment or 
services if the agency or ii~stitiition ilisclosing the inforination has 
entered into a WI-itten conl'itientiality irgreement with the person or 
entity regarding ihe protection of the disclosed information; 

(6) the Texas Department of Criminal Justice and the Texas Juvenile 
Probation Commission for the purpose of maintaining statistical 
r-ecords of l-ecidivism and for diagnosis and cl;lssification; or 

(7) with leave of the jtiverlile court. any other per-son. agency, or 
i~~stituiion having a legitimate intcl-est i n  tlie proceeding or in the 
i\:ork of tile court. 
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Fam. Code 5 58.005. In this instance. the submitted information consists of law enforcement 
records maintained by the animal control division of the city's police department. We find 
that this information was not obtained for the purpose of diagnosis, examination, evaluation, 
or treatment, 01- for making a referral (br treatment of a child by a public or private agency 
or institution providing supervision of a child by arrangement of the juvenile court or having 
custody of the child under order of the juvenile court. Accordingly. we conclude that the 
submitted information is not the type of information contemplated by section 58.005 of the 
Family Code, and none of it may be withheld on that basis. 

We end by addressing your argument that section 552.108 excepts from disclosure the 
requested records. Section 552.108 provides in relevant part: 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, orprosecution of crime is excepted from the 
requirements of Section 552.021 if: 

(2) i t  is information that deals with the detection, 
investigation, or prosecution of crime only in relation to an 
investigation that did not result in conviction or deferred 
adjuciication[.:~ 

Gov't Cocie $ 552.108(a)(2). Section 552.108(a)(2) protects information that relates to a 
concluded criminal investigation or prosecution that did not result in conviction or deferred 
adjudication. We note that a governmental body that claims an exception to ciisclosure under 
section 552.108 must reasonably explain how and why this exception is applicable to the 
information that the governmental body seeks to witithold. See Gov't Code 
$ 552.30l(e)(l)(A); see iilso Expiirte Pruitt, 551 S.W.2d 706 (Tex. 1977); Open Records 
Decision No. 434 at 2-3 (1986). You claim that the submitted dociirnents pertain to a police 
investigation that concluded in a result other than conviction or defci-red acljudication. 
Therefore, we conclude that scction 552.108(a)(2) is applicable to [lie submitted 
information. 

However. as you acknowledge, section 552.108 is inapplicable to basic information about 
an a!-rested person, ail arrest. or a ct-inic. Gov't Cocie 6 552. i 08(c). Wc believe such basic 
inlormatiori rcfcrs to the information hcld to he public in Holrstori Chi-oiiic,lr Pl~hli.sizii~g Co. 
v. City C J ~ H O I I S I ~ I Z ,  53 I S.W.2d 177 (Tcx. Civ. App.-Houston [14tlt Dist.] 1975), writ r-cf'd 
ri.r.(<. percrtriaiiz, 536 S.W.2d 559 (Tex. 1976). Ser Open Rccords Decision No. 127 ( 1  976) 
(s~lmmarizing types of information considered to be basic information). Thus, with the 
exception of basic information, you may withhold the suhrnitted informati011 fl-orn disclosure 
pursuant to section 552.108(a)(2). We note that you have the discretion to releasc all or part 
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of this remaining submitted information that is not otherwise confidential by law. Gov't 
Code 8 552.007. 

This letter ruling is limited to the particular records at issue in this vequest and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
ctetermination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
zovernmenral body and of the reqirestor. For example. governmental bodies are prohibited - 
from asking the attorney general to reconsider this ruling. Gov't Code 552.301(f). If the 
governmenla1 body wants to cl~allenge this I-uling, the govei-nrnerital body Initst appeal by 
filing suit i n  Travis County within 30 calendar days. Id. 5 552.324(b). In ovder to get the firll 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
I .  5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against tlie governmental body to enforce this ruling. Id.  
8 552.32 [(a). 

If this ruling requires the governmental body to release all or part of the recl~rested 
information, the governn?enial body is responsible for titking the next step. Based on the 
statute, the attorney gener;rl expects tliat. upon receiving this riiling, the go\~ernmental body 
will either release the p~iblic recoi-ds proluptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. Tlre requesior may also file a complaint with the district or 
county attorney. Id. 6 552.3215(e). 

If  this riiling rccjuires or permits tlie govcrrniie~ital body to witlil~old all or sonie of the 
I-ecl~~esteii inhrmation. the reqiiestoi- c:iii appeal illat decision by suing the govei-inn~entai 
body. It/. 5 552.321(a): 7/,.vci.s L)c;r>'/ ( I /  Pr~h. S(!/c.t>, i:. Gilhr-ciitli, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992. no w i t ) .  

Please rernember that under the Act the release of information triggers certain pr-ocedures for 
costs and charges to the requestor. If records are released in compliance with tliis ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
co~nplaints aboirt over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

IS tire gover~i~iicnial body, tllc I . ~ I J L I C S ~ O I . .  or iiny otiiei per-son 1i;is c~~rcstions or coiin~nc~its 
ahoiri this I-iiliiig, tlicy 111:iy coiit:ict oiir oificr. Althougli tlrrre is 110 staiurory deadline for 
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contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Aries Solis 
Assistant Attorney General 
Open Records Division 

Ref: ID# 277068 

Enc. Submitted docu~nents 

c: Mr. Darreli A. Apffel 
Bettison, Doyle, Apffel & Guarino, P.C. 
Galveston Island Professional Center 
67 10 Stewart Road, Suite 300 
Galveston, Texas 77551 
(wlo enclosures) 


