
G R E G  A B B O T T  

April 30, 2007 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Department of Transportation 
Dewitt C. Greer Highway Building 
125 East I I'h Street 
A~~s t in ,  Texas 78701 

Dear Ms. Alexander: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 277205. 

The Texas Department of Transportation (the "department") received a request for 
information regarding apal-ticularland acquisitioir. You claim that the rccluested information 
is excepted from disclosure u~ider secrio~is 552.105 and 552.1 1 1 of the Govei-nment Code 
and protected under rule 192.3 of the Texas Rules of C i ~ ~ i l  Procedure. We have considered 
your argurlrenls and reviewed the submitted information.' 

Initially, we note that the submitted information co~isists of a completed appraisal report that 
is subject to section 552.022 of the Governmelrt Code. Section 552.022(a)(l) provides for 
the requiredpublic disclosure of "acompletedreport, audit, evaluatioi~, or investigation made 
of, for. or by a governrnenial body," unless the information is excepted from disclosure under 
section 552.108 of the Governnrent Code or expressly conficiential under other law. Gov't 

' w e  assume that the "repiesentativc saiiiple" ofrecords sublnittcd to this office i s  truly representative 
of the requested records as a wilole. See Open Records Decision Nos. 49") (1988), 497 (1988). This open 
records letter docs not reach, aiid therefore does not authorize the withholdin$ or, any other requested records 
to the extent that those records contain suhstantially different types ofinti)rimtion [Iran that submitted to this 
oflicc. 
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Code 8 552.022(a)(I). Sectton 552.105 and 552.1 1 1  of the Govern~nent Code are 
discretionary exceptions to disclosure that protect a governinental body's interests and may 
he waived. See id. 8 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) 
(discretionary exceptions generally), 564 (1990) (statutory preclecessor to Gov't Code 
$552.105 subject to waiver), 470 at 7 (1987) (statutory predecessor to Gov't Code 8 552.1 1 1 
subject to waiver). Because these sections are not other law that make information 
confidential for the purposes of section 552.022, the depart~nent may not withhold the 
submitted information under section 552.105 or section 552.1 1 I .  

You also contend, however, that the iniormation is protected by the consuliing expert 
privilege found in rule l92.3(e) o f  the Texas Rules ol'Civil Psocedure. The Texas Suprerne 
Court has held that "jtlhe Texas Rules of Civil Procedure and Texas Rules of Evidence are 
'other law' within the meaning of section 552.022." In i-e City ofGeorgetown, 53 S.W.3d 
328 (Tex. 2001). A party to litigation is not required to disclose the identity, mental 
impressions, and opinions of consulting experts whose mental impressions or opinions have 
not been reviewed by a testifying expert. See TEX. R. CIV. P. 192.3(e). A "consulting 
expert" is defined as "an expert who has been consulted, retained, or specially employed by 
a party in anticipation of litigation or in preparation for trial, but who is not a testifying 
expert." TEX. R. CIV. P. 192.7. 

Yo!) inforill us that. ~vheil nccliiising land. the ticpastnieiit obtains expert advice froin licensed 
appraisers in preparaiion for possible erninent donlain litigatioil. You assert that these 
appraisers are thus experts eons~ilted in anticipation of litigation. You also state that at this 
time, the department does not anticipate calling the experts who prepared the submitted 
reports as trial witnesses. Based on your representations, we conclude that the department 
may withhold the submitted information under Texas Rule of Civil Procedure 192.3(e). 

This ruling triggers important deadli~ies regarding the rights and responsibilities of the 
governmental hody and of the requestor. For exaiilple, governmental bodies are prohibited 
ili-om ;~sking the attorney general to I-econsider tiiis ruling. Gov't Code $ 551.301(f). If the 
governmcntal hody wants io challcngc this suling. tlic governn~etl~nl body tr?ust appeal by 
lilinz suit in Travis Cottnty within 30 calcriciardays. 10. 3 552.324(t>). In ot-del-to get the full 
benefit of such an appeal, the goveunmental body must file suit within 10 calendar days. 
Id. 8 552.353(b)(3), (cj. If the governmental body does not appeal this ruling and the 
governmental body does not col~lply with it,  then both the requestor and the attorney 
general have thc right to file suit against the governmental body to enforce this rilling. 
Ill. 8 552.321(a). 

If' this ruling requires the governmcntal body to I-elease ill1 or part of the requested 
inl'osniation. tlhc gosernmerital hotly is I-esponsihle for t;ikiiig ihc next step. Based on the 
s tat~~tc.  the ~11tosncy genet-211 c.~jxcts Iliiit.  ~ij3or1 secci\.ir~g illis r~lling. the gose~.t1111cnt:11 l>ociy 
will cither I-clensc ilie piihlic recortls prorilpily piirsuant to scction 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling piirsiiant to section 552.324 of the 
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Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this rciling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreuth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in coinpliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Iiadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

I,. Joseph Jaines 
Assistant Attorney General 
Open Records Division 

Ref: ID# 277205 

Enc. Submitted documents 

c: Ms. Cliariotte Husband 
1947 State Highway 145 
Zavalla, Texas 75980 
(wlo enclosures) 


