
ATTORNEY GENERAL O F  TEXAS 
- - -- - 

G R E G  A B B O T T  

April 30: 2007 

Ms. Cary Grace 
Assistant City Attorney 
City of Austin 
City Hall 
P.O. Box 1088 
Austin, Texas 78767-8828 

Dear Ms. Grace: 

Yoii ask whether certain infol-mation is subject to required public disclosure under the 
Public Illformation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 277044. 

The Atistin Police Dcpr~rtment (the "tlepartment") received a request fot- a11 police contact 
and arrest records for a specified individual. You claim that the submitted information is 
excepted from disclosure under sections 552.101 and 552.130 ofthe Government Code. We 
have considered the exceptions you clairn and reviewed the sitbmitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code $552.101. Section 552.101 encompasses the doctrine of conimon-law privacy, which 
protects inforrnation if (I)  the information contains highly intimate or einharrassing facts the 
publication of which would be highly objectionable to a reasonable person, and (2) the 
information is not of legitimate concern to the public. lit~lirs. Foiiizrl. 1). Tei Iiicl~~s. Accidetrt 
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law 
privacy, both prongs of this test must be demonstrated. 1c1. at 681-82. The type of 
information considered intimate and embarrassing by the Texas Supreme Court in Industriczl 
Foirndntion included information relating to sexual assault, pregnancy, mental or physical 
abuse in the workplace. illegitimate childreri, psychiatric treatment of mental disorders, 
attempted suicide, and injuries to sexual organs. Id. at 683. This office has also found some 
kinds of medical information or information indicating disabilities or specific illnesses are 
excepted from reqiiireci public disclosure under common-law privacy. See Open Records 
Decision No. 455 ( 1987) (prescription drugs, illnesses, operations, atid physical handicaps); 
and identities of victiirrs of sexual abuse. In addiiion. a cornpilarion of an individual's 
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criminal history record information is highly embarrassing information, the publication of 
which would be highly objectionable to a reasonable person. Cj: U.S. Dep't ofJttsticc: v. 
Repi-'"rters Colnn~. for Freerlorn oj'tize Press: 489 U.S. 749, 764 (1989) (when considering 
prorig regarding individiial's privacy interest, court recognized distinction between public 
records foulid in courthouse files and local police stations and compiled summary of 
information anci noted that indivici~~al has significant privady interest in  co~npilation of one's 
criminal history). Furtlierniore, ivc firid that a compilation of 2 pi-ivate ciiizen's criminal 
history is generally not of legitiiilate concern to the piiblic. Therefore, to the extent the 
department maintains law enforcenient records depicting the named individual as a suspect, 
arrestee, or criminal defendant, you must withhold s~lch information under section 552.101 
in conjunction with common-law privacy. We note that you have submitted reports in which 
the named individual is not listed as a suspect, arrestee, or criminal defendant. Thus, you 
must also withhold the medical information you have marked i n  these reports under 
section 552.101 in conjunction with common-law privacy. 

Section 552.101 also enconipasses section 261.20l(a) of tlic Family Code, which provides 
as follows: 

The following information is confidential, is not subject to p~iblic release 
under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

( I )  a report of alleged or suspected iibbuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as othci-wise provided in  this section, the files, repol-ts. 
records; communications. and working papers used or developed in 
an investigation under this chapter or in  providing services as a result 
of an investigation. 

ld. $26  1.20 1 (a). You state that the reports you have marked were developed and used in an 
investigation of alleged or suspected child abuse. See Fam. Code. $5  261.001(1) (defining 
"abuse" for the purposes of chapter 261 of the Family Code): see nlso id. 6 101.003(a) 
(defining "child" for purposes of this section as person under 18 years of age who is not and 
has not been mat-ried or who has not had the disabilities of minority removed for general 
purposes). You cio not indicate that the departinent has adopted a rule tl?at governs the 
release of this type of information. Therefore, we assume that no such regulation exists. 
Given that assumption, these reports :I)-e confidential pursuant to section 261.201 of the 
Family Code. See Open Records Decision No. 440 at 2 (1986) (predecessor statute). 
Accordingly, the department must withhold from disclos~ire the reports you have marked 
under section 552.101 of the Government Code in conjunction with section 261.201 of the 
Family Code. 
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Section 552.101 also encompasses information protected by section 58.007 of the Family 
Code. Juvenile law enforcement records relating to conduct that occurred on or after 
Sepiember 1 ,  1997 are confidential under section 58.007. Sce Fam. Code $ 58.007(c). 
Juvenile law enforcement I-ecords pertaining tocondi~ct occrrrrin,o before Jarii~ary 1 .  I996 are 
generally conficlential under former sectio~i 5 I .  l4(d) of the Fainily Code. Act of May 27. 
1995,74th Leg., R.S.. ch. 262, $ 100, I995 Tex. Gen. Laws 25 17. 2591. 

This office has concluded that section 58.007 of the Family Code, as enacted by the 
Seventy-fourth Legislature, does not make confidential juvenile law enforcement records 
relating to conduct that occurred on or after January 1 ,  1996. Open Records Decision 
No. 644 (1 996). The Seventy-fifth Legislature, however, amended section 58.007 to once 
again make juvenile law enforcement records confidential effective September I ,  1997. Act 
of J~ ine  2, 1997.75th Leg., R.S., ch. 1086. 1997 Tex. Sess. Law Serv. 4 179.41 87 (Vel-non). 
However, the legislature chose not to iriahe this most recent arnendinent I-etroactive in  
application. Consequently, law enforeernent recorcls pertaining to juvenile conduct that 
occurred between January 1 ,  1996 and September 1, 1997, are not si~bject to the 
confidentiality provisions of either the former section 5 1.14(d) or the current section 58.007 
of the Family Code. In this instance, report GO 1996-920121426 pertains to juvenile 
conduct that occiirred on January 12, 1996. Thus, report GO 1996-920121426 is not 
confidential ~inder either the former section 51.14(d) or the current section 58.007 of the 
Family Code, and it may not be withheld from the requestor. 

Section 552. I30 of the Government Code excepts froin disclos~ire inforiiiation that relates 
io 3 motor vehicle operator's or driver's license or perinit issiicd by an asency of this state. 
.Yc,e id. 8 5552.130(a)(I). Thus. yo11 must bvithholtl the driver's license infoi-mation that you 
have marked iinder section 552.130 of the Government Code. 

In summary, to the extent that the department maintains law enforcement records depicting 
the named individual as a suspect, arrestee, or criminal defendant, the department must 
withhold such records under section 552.10 1 in  conjunction with common-law privacy. The 
department must withhold the information  yo^^ have marked ~incier section 552.101 in 
conjunction with section 261.201 of the Family Code and common-law privacy. You must 
withhold the driver's license information inarketl under sectioil 552.130 oi'the Government 
Code. The remaining information must be released 

This letter ruling is limited to the particular records at issue in this request and limited to the 
f x t s  as presented to us; therefore, this r~iling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsihilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 55?_.30l(t). If the 
governmental body wants to challenge this ruling. the governmental body must appeal by 
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filing suit in Travis County within 30 calendar days. Irl. 3 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id .  $ 552.353(b)(3), (c). If the governmental body does not appeal this r ~ ~ l i n g  and the 
governmental body does not comply with it, the11 both the requestoi- anti the attol-ney 
general have the right to file suit against the gove'rnmental body to enforce this ruling. 
Id .  $ 552.321(a). 

If this ruling reijuires the governnienttil bociy to release L I I I  or part of the recluested 
information, the governmenttll body is responsible for taking thc next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling. the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fdils to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the ciistrict or 
county attorney. Id. $ 552.32 15(e). 

If this I-uling requires or perillits the governmeiital hody io withhold L I I I  01- soine of the 
req~iestcd information, the requestoi- can appeal that decision by suing the govern~iienLal 
body. Id .  S 552.321(a); Texiis Dcp' t  of Pub. Sc$c:t? v. Cilhreiitii, 842 S.W.2tl 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Haciassah Scliloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor. or any other persoil has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us. the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

&+ '&..- 
Justin D. Gordon 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 277044 

Enc. Submitted documents 

c: Mr. James Gade 
The Gade Law Firm 
6836 Bee Caves Road, Suite 78 1 
Austin, Texas 78746 
(W/O enclosures) 


