ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 9, 2007

Ms. Molly Shortall

Assistant City Attomey

City of Arlington

P.O. Box 90231

Arlington, Texas 76004-3231

QOR2007-05547
Dear Ms. Shortall:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned [D# 278511,

The City of Arlington (the “city”) recetved a request for several categories of information
pertaining to city construction projects, studies, and consultants, including the animal shelter
and High Oak Terrace projects. You state that you have released some of the requested
mformation to the requestor. You claim that the submitted information in Exhibits C and G
is excepted from disclosure under sections 552.104 and 552.107 of the Government Code.’
As to the remaining requested information you make no arguments and take no position as
to whether it is excepted from disclosure, but indicate that the information submitted in
Exhibits C and H may be subject to third party proprietary interests. Pursuant to
section 552.305 of the Government Code, you have notified the interested third parties of the
request and of each company’s right to submit arguments to this office as to why the
information should not be released.” We have received correspondence from Cavalia. We
have considered the claimed exceptions and reviewed the submitted information. We have
also considered comments submitted by the requestor. See Gov’t Code § 552.304 (providing

' Although you also assert the attorney-client privilege under section 532.101 of the Government Code
in conjunction with the Texas Rules of Evidence 503, we note that section 552,107 is the proper exception to
raise for your attorney-client privilege claim in this instance. See Open Records Decision Ne. 676 (1988).

*The third parties notified by the city are the following: Cavalia Homes, L.L.C. (*Cavalia’™; Green
Urban Development, L.L.C.; Alshall Construction Company; Reeder General Contractors, Inc.; C.R. Reynolds,
inc.; Westland Construction, Inc.; Imperial Construction, Ltd,; Frank Dale Construction, Ltd,; Con-Real, L.P;
Ratchff Constructors, L.P.; Steele & Freeman, Inc.; and Phillips/May Corporation.  See Gov't
Code § 552.305(d); see also Open Records Decision No. 542 (1990) (determining that statutory predecessor
to section 552.305 permits governmentzl body to rely on interested third party to raise and explain applicability
of exception to disclosure under the Act in certain circumstances).
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that interested party may submit comments stating why information should or should not be
released).

An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to why
requested information relating to that party should be withheld from disclosure. See Gov’t
Code § 552.305(d)(2)(B). Asofthe date of'this letter, this office has not received comments
from any of the interested third parties other than Cavalia explaining how the release of the
submitted information will affect their proprietary interests. Thus, we have no basis to
conclude that the release of any portion of the submitted information would implicate the
proprietary mterests of the remaining third parties. See, e.g., Open Records Decision
Nos. 661 at 5-6 (1999) (stating that business enterprise that claims exception for commercial
or financial information under section 552.110(b) must show by specific factual evidence
that release of requested information would cause that party substantial competitive
harm), 552 at 5 (1990) (party must establish prima facie case that information is trade secret).
Thus, none of the submitted information may be withheld based on the proprietary interests
of the remaining third parties,

The city contends that the submitted information in Exhibit C 1s excepted from disclosure
under section 552.104 of the Government Code. Section 552.104 excepts from pubhic
disclosure “information that, if released, would give advantage to a competitor or bidder.”
Gov’t Code § 552.104(a). The purpose of section 552.104 i1s to protect a governmental
body’s interests in competitive bidding situations. See Open Records Decision No. 592
(1991). Section 552.104 requires a showing of some actual or specific harm in a particular
competitive situation; a general allegation that a competitor will gain an unfair advantage
will not suffice. See Open Records Decision No. 541 at 4 (1990). Section 552.104 does not
protect tnformation relating to competitive bidding situations once a contract has been
awarded and is in effect. See Open Records Decision Nos. 306 (1982), 184 (1978).

You state that the proposals in Exhibit C were submitted to the city in response to a Request
for Proposals (“RFP”) in May, 2006. You inform us that the city rejected all proposals
recetved and no contract was awarded. You further state that the city re-issued the RFP in
March, 2007, with amendments “to better portray the desires of the community and to
strengthen documentation required by the U.S. Department of Housing and Urban
Development.”  You assert that “[i]t is possible that these two proposals could be
resubmitted” for the March, 2007 RFP, and therefore release of this information “would
result in advantages to other bidders[.]” We disagree, finding that the assertion that the
release of the past contracts might give a bidder an unfair advantage on future contracts is
entirely too speculative. See Open Records Decision No. 509 at 5 (1988} (because costs, bid
specifications, and circumstances would change for future contracts, assertion that release
of bid proposal might give competitor unfair advantage on fufure contracts was entirely too
speculative to withhold information under predecessor statute). Therefore, we conclude that
you have not demonstrated that public release of the information at issue would cause
specific harm to the city’s interests in a competitive bidding situation. Thus, the city has
failed to demonstrate the applicability of section 552.104 to the submitted information in
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Exhibit C, and the city may not, therefore, withhold any of the information at issue under
section 552.104 of the Government Code.

You claim that the information submitted in Exhibit G is subject to section 552.107 of the
Govermment Code. Section 552.107(1) protects information that comes within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. See Open Records Decision No. 676 at 6-7
(2002). First, a governmental body must demonstrate that the information constitutes or
documents a communication. fd at 7. Second, the communication must have been made
“for the purpose of facilitating the rendition of professional legal services™ to the client
governmental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an
attorney or representative 1s involved in some capacity other than that of providing or
facilitating professional legal services to the client governmental body., See /n re Tex.
Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App—Texarkana 1999, orig. proceeding)
(attorney-client privilege does not apply if attorney acting in capacity other than that of
attorney). Governmental attorneys often act in capacities other than that of professional legal
counsel, such as administrators, investigators, or managers. Thus, the mere fact that a
communication involves an attorney for the government does not demonstrate this element.
Third, the privilege applies only to communications between or among clients, chient
representatives, lawyers, and lawyer representatives. See TEX. R. EvID. 503(b)(1)(A), (B),
(C), (D), (E). Thus, a governmental body must inform this office of the identities and
capacities of the individuals to whom each communication at issue has been made. Lastly,
the attorney-client privilege applies only to a confidential communication, id. 503(b)(1),
meaning it was “not intended to be disclosed to third persons other than those to whom
disclosure is made in furtherance of the rendition of professional legal services to the client
or those reasonably necessary for the transmission of the communication.” Id. 503(a)(5).
Whether a communication meets this definition depends on the intent of the parties involved
at the time the information was communicated. See Osborne v. Johnson, 954
S W.2d 180, 184 (Tex. App.—Waco 1997, no writ). Moreover, because the chient may elect
to waive the privilege at any time, a governmental body must explain that the confidentiality
of a communication has been maintained. Section 552.107(1) generally excepts an entire
communication that 1s demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You state that Exhibit G consists of confidential attomey-client communications that were
made in connection with the rendition of professional legal services between a city attorney
and city employees and agents. Based on your representations and upon our review of the
information in question, we conclude that the city may withhold Exhibit G under
section 552.107(1) of the Government Code.

Cavalia claims that its information 1s excepted from disclosure under section 552.110 of the
Government Code. Section 552.110 protects: (1} trade secrets, and (2) commercial or
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financial information the disclosure of which would cause substantial competitive harm to
the person from whom the information was obtained. See Gov’t Code § 552.110(a), (b).

Section 552.110(a) protects the property interests of private parties by excepting from
disclosure trade secrets obtained from a person and privileged or confidential by statute or
judicial decision. See id. § 552.110(a). A “trade secret”

may consist of any formula, pattern, device or compilation of information
which is used in one’s business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process of manufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs from other secret information in a business in that it is
not simply information as to single or ephemeral events in the conduct of the
business, as for example the amount or other terms of a secret bid for a
contract or the salary of certain employees . . . . A trade secret 1s a process or
device for continuous use in the operation of the business. Generally it
relates to the production of goods, as for example, a machine or formula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 {Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217
(1978).

There are six factors to be assessed in determining whether information qualifies as a
trade secret:

(1) the extent to which the information is known outside of [the company’s]
business;

(2) the extent to which it is known by employees and others involved in [the
company’s| business;

(3) the extent of measures taken by [the company] to guard the secrecy of the
information;

(4) the value of the information to {the company] and to [its] competitors;

(5) the amount of effort or money expended by [the company] in developing
this information; and
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(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision No. 232,
This office must accept a claim that information subject to the Act is excepted as a trade
secret if a prima facie case for exemption is made and no argument is submitted that rebuts
the claim as a matter of law. Open Records Decision No. 552. However, we cannot
conclude that section 552.110(a) is applicable unless it has been shown that the information
meets the definition of a trade secret and the necessary factors have been demonstrated to
establish a trade secret clarm. Open Records Decision No. 402 (1983).

Section 552.110(b) protects “[clommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov't
Code § 552.110(b). This exception to disclosure requires a specific factual or evidentiary
showing, not conclusory or generalized allegations, that substantial competitive injury would
likely result from release of the information at issue. /d. § 552.110(b); see also National
Parks & Conservation Ass’n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); Open Records
Decision No. 661.

Having considered Cavalia’s arguments and reviewed the information at issue, we find that
Cavalia has not demonstrated that its information meets the definition of a trade secret.
Furthermore, Cavalia has not submitted any arguments demonstrating the factors necessary
to establish a frade secret claim. Since Cavalia has not met its burden under
section 552.110(a), the city may not withhold any of the mformation at issue under
section 552.110(a} of the Government Code.

Further, Cavalia has only made a generalized allegation that the release of its information
would result in substantial damage to the competitive position of the company. Thus,
Cavalia has not demonstrated that substantial competitive injury would result from the
release of the information at 1ssue. See Open Records Deciston No. 509 at 5 (1988) (stating
that because costs, bid specifications, and circumstances would change for future contracts,
assertion that release of bid proposal might give competitor unfair advantage on future
confracts was entirely too speculative). Accordingly, the city may not withhold any of the
information at issue under section 552.110(h) of the Government Code.

Cavalia also raises section 552.131 of the Government Code. Section 552.131 relates to
economic development information and provides in part:

(a) Information is excepted from [required public disclosure] if the
information relates io economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:
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(1) atrade secret of the business prospect; or

(2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the
information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov’t Code § 552.131. Section 552.131(a) excepts from disclosure only “trade secret[s] of
{a] business prospect” and “commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause substantial competitive harm
to the person from whom the information was obtained.” /d. This aspect of section 552.131
1s co-extensive with section 552.110 of the Government Code. See id. § 552.110(a)-(b).
Cavalia has failed to explain how the submitted information relates to economic
development negotiations involving it and the city. See id. §552.121. Accordingly, we
conclude that the city may not withhold any portion of the submitted information pursuant
to section 552.131(a) of the Government Code. Furthermore, we note that
section 552.131(b) is designed to protect the interest of governmental bodies, not third
parties. As the city does not seek to withhold any information pursuant to
section 552.131(b), we find this section does not apply to the information at issue, and it may
not be withheld on that basis. Accordingly, no portion of the submitted information is
excepted under section 552.131(b) of the Government Code.

Next, we note that portions of the submitted information are excepied from disclosure under
section 552.136 of the Government Code. This section states that “[n]otwithstanding any
other provision of this chapter, a credit card, debit card, charge card, or access device number
that 1s collected, assembied, or maintained by or for a governmental body is confidential.”
Gov't Code § 552.136. Thus, the city must withhold the insurance policy numbers we have
marked under section 552.136 of the Government Code.

Finally, we note that some of the submitted information bears notice of copyright protection.
A custodian of public records must comply with the copyright law and 1s not required to
furnish copies of records that are copyrighted. Atiorney General Opinion FM-672 (1987).
A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. /Jd. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the copyright
taw and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990). Thus, the remaining submitted information must be released to the requestor, but any
information protected by copyright must be released in accordance with copyright law.
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In summary, the ¢ity may withhold Exhibit G under section 552.107 of the Government
Code. The city must withhold the insurance policy numbers we have marked under
section 552.136 of the Government Code. The remaining submitted information must be
released to the requestor, but any information protected by copyright must be released in
accordance with copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, govemmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)3), (c). If the governmental body does not appeal this riling and the
governmental body does not comply with i, then both the requestor and the attormney general
have the right to file suit against the governmental body to enforce this ruling. 7d.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body 1s responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a);, Texas Dep’t of Pub. Safety v. Gilbrearh, 842 S'W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
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contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

a i /j g
7 - - . T
R \ A CAA

Cindy Nettles
Assistant Attorney General
Open Records Division

CN/mef
Ref:  D# 278511
Enc.  Submitted documents

Ms. Deborah Gagliard:

5712 Cherrywood Lane
Arlington, Texas 76016-1501
(w/o enclosures)

Mr. Bobby J. Perry

Cavalia Homes, L.L.C.

6136 Frisco Homes Boulevard, Suite 400
Frisco, Texas 75034

(w/o enclosures)

Jyl DeHaven

Green Urban Development, L.L.C.
P.O. Box 7708

Fort Worth, Texas 76111

(w/o enclosures)

Mr. Parwaiz Alam

Alshall Construction Company

2408 East Trinity Mills Road, Saite 100
Carrollton, Texas 75000

(w/o enclosures)

Mr. Wes Reeder

Reeder General Contractors, Inc.
109 Aviator Drive

Fort Worth, Texas 76179

{w/o enciosures)

Mr. Chris Reynolds
C.R. Reynolds, Inc.
714 North Travis Street
Sherman, Texas 75090
(w/o enclosures)

Mr. Donald . Raffaele
Westland Construction, Inc.
300 Boone Road, Suite A7
Burleson, Texas 76028-2998
(w/o enclosures)

Mr. Jeff Jones

Imperiat Construction, Lid.
193 Coy Road
Weatherford, Texas 76087
(w/o enclosures)

Mr. Carlos Kenner

Con-Real, 1.P.

1900 Ballpark Way, Suite 110
Arlington, Texas 76006

{w/o enclosures)
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Mr. Frank Dale

Frank Dale Construction, Ltd.
250 Bank Street

Southlake, Texas 76092

(w/o enclosures)

Mr. Max K. Young

Rateliff Constructors, L.P.
14901 Quorum Drive, Suite 715
Dallas, Texas 75254

{w/o enclosures)

Mr Michael Freeman
Steele & Freeman, Inc,
1301 Lawson Road

Fort Warth, Texas 76131
(w/o enclosures)

Mr. Gilbert May
Phillips/May Corporation
4861 Sharp Street
Dallas, Texas 75247
{(w/o enclosures)



