
G R E G  A B B O T ?  

May 10,2007 

Ms. Beverly West Stephens 
Assistant City Attorney 
City of San Antonio 
Post Office Box 839966 
San Antonio, Texas 78283-3966 

Dear Ms. Stephens: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID #278090. 

The City of San Antonio (the "city") received a request for six categories of information 
pertaining to a named police officer, including his complete personnel file, all documents 
related to disciplinary action taken against the officer, and information pertaining to a 
specific incident. You state that you are releasing the majority of the requested information 
to the requestor. You claim, however, that the submitted information is excepted from 
disclosure under section 552.101 of the Government Code. We have considered the 
exception you claim and reviewed the submitted information. 

Initially, we note that the city did not fully comply with section 552.301 of the Government 
Code in requesting a ruling from our office. Under section 552.301 (e), a governmental body 
is required to submit to this office within fifteen business days of receiving an open records 
request ( I )  general written comments stating the reasons why the stated exceptions apply that 
would allow the information to be withheld. (2) acopy of the written request for information, 
(3) a signed statement or sufficient evidence showing the date the governmental body 
received the written request, and (4) a copy of the specific inforination req~iested or 
representative samples, labeled to indicate which exceptions apply to which parts of the 
documents. Gov't Code $ 552.301(e). The city received the request for information on 
February 22, 2007. However, the city did not submit the officer's departmental file until 
May 4: 2007. Thus, the city failed to comply with section 552.301(e) with respect to this set 
of documents. 
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Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with section 552.301(e) results in the legal presumption that the information is public 
and must be released. Information that is presumed public must be released unless a 
governmental body demonstrates a compelling reason to withhold the information to 
overcome this presumption. See Hclncockv. Stczte Bd. oflns., 797 S.W.2d 379,381-82 (Tex. 
App.--Austin 1990, no writ) (governmental body must make compelling demonstration to 
overcome presumption of openness pursuant to statutory predecessor to section 552.302); 
Open Records Decision No. 3 19 (1982). The city raises section 552.101 of the Government 
Code for the departmental file. Section 552.101 constitutes a compelling reason to withhold 
information, therefore we will address your arguments under this section. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.101. Section 552.101 encompasses section 143.089 of the Local Government 
Code. You inform us the city is a civil service city under chapter 143. Section 143.089 of 
the Local Government Code makes certain information maintained by a civil service police 
department confidential. Section 143.089 contemplates two different types of personnel 
files: a police officer's civil service file that the civil service director is required to maintain, 
and an internal file that a police department may maintain for its own use. Local Gov't Code 
5 143.089(a),ig). 

In cases in which a police department investigates a police officer's misconduct and takes 
disciplinary action against an officer, it is required by section 143.089(a)(2) to place all 
investigatory records relating to the investigation and disciplinary action, including 
backgroinid documents such ascomplaints, witness statements, and documents of likc nature 
from individuals who were not in a supervisory capacity: in the police officer's civil service 
file maintained under section 143.089(a). Abhott v. City of Corpus Clzristi, 109 
S.W.3d1 13,122 (Tex. App.--Austin 2003, no pet.). All investigatory materials in a case 
resulting in disciplinary action are "from the employing department" when they are held by 
or i n  possession of the department because of its investigation into a police officer's 
misconduct, and the department must forward them to the civil service commission for 
placement in the civil sel-vice personnel file.' Id. Information contained i n  the civil service 
file generally must be released, unlcss it is shown that some provisio~i of the Act permits the 
information to be withheld frorii public disclosure. See Local Gov't Code $ 143.089(f); 
Gov't Code $8 552.006, .02 1; Open Records Decision No. 562 at 6 ( 1  990). 

However, subsection (g) of section 143.089 authorizes city police tlcpartments to maintain 
for their own use a file on apolice officer that is separate from the file inaintaincd by the city 
civil scrvice commissioii. Icl. Information that reasonably relates to a police officer's 
employment relationship with the police department and that is maintained in a police 
department's internal file pursuant to scction 143.089(g) is confidential and must be withheld 

' ~ l r a ~ t c r  I43 prescribes the fi,llowing types of disciplinary actions: rcnrov;il, suspciisioii. dclnotion, 
and uiicompensated duty. Src id. $ 6  131.05 1 - .055.  
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pursuant to section 552.101 of the Government Code. See id.; see also City of Sniz Antonio 
v. Tex. Attorney General, 851 S.W.2d 946,949 (Tex. App.--Austin 1993, writ denied) ("the 
legislature intended to deem confidential the information maintained by the . .. department 
for its own use under subsection (g)"); Citj of Snn Antonio v. Snn Antonio Express-News, 47 
S.W.3d 556 (Tex. App.--San Antonio 2000, pet. denied) (restricting confidentiality under 
section 143.089(g) to "information reasonably related to a police officer's or fire fighter's 
employment relationship"); Attorney General Opinion JC-0257 at 6-7 (2000) (addressing 
functions of section 143.089(a) and (g) files). 

You indicate that a portion of the submitted information is maintained by the city's police 
department under section 143.089(g).' Based on your representations and our review of this 
information, we conclude that it is confidential pursuant to section 143.089(g). Therefore, 
the city must withhold the officer's departmental file under section 552.101 of the 
Government Code. 

We now turn to your arguments against the disclosure of information found in the civil 
service file. Section 552.101 also encompasses the doctrine of common-law privacy, which 
protects information if (I)  the information contains highly intimate or embarrassing facts the 
p~iblication of which would be highly objectionable to a reasonable person, and (2) the 
information is not of legitimate concern to the public. I I Z ~ L ( S .  Found. v. Tex. Irzdus. Accident 
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law 
privacy, both prongs of this test must be demonstrated. Id. at 681-82. 

Common-law privacy protects information pertaining to the identities of sexual assault 
victims. See Open Records Decision No. 339 (1982); see also Morrz1e.s v. Ellen, 840 
S.W.2d 519 (Tex. App.--El Paso 1992, writ denied) (identity of witnesses to and victims of 
sexual harassment was highly intimate or embarrassing information and public did not have 
a legitimate interest in such information). The information at issue pertains to a sexual 
assault. Accordingly, all of the victim's identifying information must be withheld under 
section 552.101 in conjunction with common-law privacy. We have marked the information 
that must be withheld under section 552.101 in conjunction with common-law privacy. The 
city has failed to explain, however, how the remaining information i t  has marked constitutes 
highly intimate or embarrassing information that is not of legitimate concern to the public. 
See Open Rccords Decision Nos. 470 (1987) (public employee's job performance does not 
generally coiistitute employee's private affairs), 455 (1987) (public employee's job 
pel-formance or abilities generally not protected by privacy), 444 (1986) (concluding that 
piiblic has obvious interest in having access to inforination concerning performances of 
governmental employees. particularly employees who hold positions as sensitive as those 
held by members of law enforcement), 423 at 2 (1984) (scope of public employee privacy 

'we note that the suhrnit~ed inl)rmation includes evaluations as well as records pertaining to the 
officer's suspension and teirninniion. These records must also be held in the oft-icer's civil service file under 
section 143.08'11a). See Local Gov't Code $ 143.089(a)(i ) - (2) .  Section 143.08Y(g) requires a police 
clcpartnient that receives a request for information maintained in a file under section 143.08i)(g) to rekr  that 
person lo the civil service director or the director's designee. You inhrrn us that you have donc so. 
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is narrow), 405 at 2-3 (1983) (public has interest in workplace conduct of public 
employee), 342 (1982). Therefore, none of the remaining information may be withheld on 
this basis. 

In summary, the city must withhold the officer's departmental file under section 552.101 of 
the Government Code in conjunction with 143.089(g) of the Local Government Code. The 
city must withhold the information we have marked under section 552.101 of the 
Government Code in conjunction with common-law privacy. The remaining information 
must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not he relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file stlit within 10 calendar days. 
Id. 5 552.353(b)(3): (c). If the governmental body does not appeal this ruling and the 
governlnental body does not coinply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.32 1 (a). 

If this ruling requires the governmental body to release ail or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Codc, If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 6 552.32 15(e). 

If  this riiiing requires or permits the governmental bociy to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governlnental 
body. I d .  8 552.321(a); Texcrs Dep't ofP~iI7. S~ifety v. Gilhrecitlz, 842 S.W.2d 408. 41 1 
(Tcx. App.-Austin 1992, no writ). 

Please remember that under the Act the rcleasc of information triggers certain procedures for 
costs and charges to the requestor. If records arc released in compliance with this ruling, be 
sure that all charges fol- the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss nt the Office of the 
Attorney General at (512) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Reg Wargrove 
Assistant Attorney General 
Open Records Division 

Ref: ID# 278090 

Enc. Submitted documents 

c : Mr. David W. Jewett 
Lang & Kustoff, L.L.P. 
Attorneys at Law 
4 103 Parkdale Street 
San Antonio, Texas 78229 
(W/O enclosures) 


