
G R E G  A B B O T T  

May 15,2007 

Ms. Margo Kaiser 
Staff Attorney 
Texas Workforce Corn~nission 
101 East 15'" Street 
Austin. Texas 78778-0001 

Dear Ms. Kaiser: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#278633. 

The Texas Workforce Co~nmissioii (the "commission") received a request for the 
commission's file relating to a specified charge of discrimination. You state that you will 
provide the requestor with a portion of the requested information. You also state that you 
will redact social security numbers pursuant to section 552.147 of the Government Code.' 
You claim that the remaining information is excepted from disclosure under sections 552.101 
and 552.1 I 1 of the Government Code. We have considered tile exceptions you claim and 
reviewed the submitted representative sample of infol-mation.' 

'We iiote tl~at section 552,147(b) oltlic Gi~vcrninent Code autliosizcs a govcs~irnenia! body to redact 
a Jivins person's social sccui-ity nuinbes liom public release wiiliout thc nccesity o f r eq~ ic s t i n~   decision from 
this office under tlie Act. 

'Wc assume that the "representative sample" ofrecords submitted to this officc is truly representaiive 
of the i-eilucstcd sccol-cis as a whole. See Opco Records Ilecision Nos. 499 (1988). 397 (JY88). This ope11 
records letter does iiot reach, niid tliereibre does not autliorizc the withholding of, aiiy other requested records 
to the extcnt tirat those records coiitain subslantially dificsent types of ir~forination than tirat suhinitted to this 
office. 
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Initially, the commission claims that the submitted information is s~tbject to the federal 
Freedom of Information Act ("FOIA"). Section 2000e-5(b) of title 42 of the United States 
Code states in relevant part the following: 

Whenever a charge is filed by or on behalf of a person claiming to be 
aggrieved . . . alleging that an employer . . . lias engaged in an ~ii~lawful 
employment practice, the [Equal Employment Opportunity Colnmission (the 
"EEOC")] shall serve a notice of the charge . . . on such employer. . ., and 
shall make an investigation thereof. . . . Cliarges shall not he made prtblic by 
the [EEOC]." 

42 U.S.C. 5 2000e-5(b). The EEOC is authorized by statute to utilize the ser-vices of state 
fair employment practices agencies to assist in meeting its statutory mandate to enforce laws 
prohibiting discrimination. See id. $ 2000e-4(g)(l). The commissioli inforrr~s us that i t  has 
a contract with the EEOC to investigate claims of employment discrimination allegations. 
The coln171ission asserts that undcr the terms of this contract. "access to charge and cornplaint 
files is governed by FOIA, including the exceptions to disclos~~re found in the FOIA." The 
commission claims that because the EEOC would withhold the submitted itiformation under 
section 552(b)(5) of title 5 of the United States Code, the commission should also withhold 
this information on this basis. We note, however, that FOIA is applicable to information 
held by an agency of the federal government. See 5 1J.S.C. $ 55 1 (I). The information at 
issue was created and is maintained by the conimission, which is subject to the state laws of 
Texas. See Attorney General Opinion MW-95 (1979) (FOIA exceptions apply to federal 
agencies, not to state agencies); Open Records Decision Nos. 496 (1988). 124 (1976); 
see czlso Open Records Decision No. 561 at 7 n. 3 (1990) (federal authorities may apply 
confidentiality principles fo~tnd in  FOIA differently from way in  which such principles are 
applied under Texas open records law); Dnviil.so11 v. (;rol;qici, 622 F.2d 895, 897 (5th 
Cir. 1980) (state governments a]-e not subject to FOIA). Furthei-more, this office has stated 
in nurnerous opinions that information in the possessioti ofa go\,ern~nental body of the State 
of Texas is not confidential or excepted froin disclosi~re merely because tlie same 
information is or would be confidential i n  tlie hands o f a  federal agency. See, r.g.. Atlorney 
General Opinion MW-95 (1979) (neither FOIA nor federal Privacy Act of 1974 applies to 
records held by state 01- local governmental bodies in Texas); Open Records Decision 
h'o. 124 (1976) (fact that information held by federal agency is excepted by FOIA cioes not 
necessarily mean that same information is excepted under tlie Act when lielcl by Texas 
governmental body). You do uot cite to aiiy fkderai law. nol- at-c we nw;i~-c of any s~rcll law. 
that would pi-e-empt the applicability of thc Act iuicl allow tlie EEOC to make FOIA 
~~pplicablc to information el-cated and maintained by ;I state agency. Seu Attorney General 
Opinion JM-830 (1987) (EEOC lacks authority to require a state agency to igtiore state 
statutes). Thus, you have not shown how the contract between the EEOC and the 
cornmission makes FOIA applicable to the commissioii in tliis instance. Accordii~gly, the 
cotnmission may not withhold the subinitted information pursuant to the exceptions available 
under FOIA. 
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Section 552.101 of the Governmeirt Code excepts froin disclosure "informatioil considered 
to be confidential by law, either constitittional, statutory, or by judicial decision." Gov't 
Code 5; 552.101. This exceptior~ encompasses information protected by statutes. Pursuant 
to section 21.204 of the Labor Code, the commission may investigate a complaint of an 
unlawful ernployment practice. See Lab. Code 2 1.204; .see aLso ill. IjIj21.0015 (powers of 
Commission on Human Rights under Labor Code chapter 21 transferred to commission's 
civil rights division), 21.201. Section 21,304 of the Labor Code provides that "Ialn officer 
or employee of the commission may not disclose to the public information obtained by the 
coininissiotl under section 2 1.204 except as necessary to the condiict of a proceediilg under 
this chapter." Id .  5 2 1.304. 

Y ~ L I  indicate that the sublnitted information pertains to acomplaint of unlawf~~l  enlployment 
practices investigated by the commission under section 21.204 and on behalf of the EEOC. 
We therefore agree that the submitted information is confidential under section 2 1.304 of the 
Labor Code. However, we note that the requestor is the attorney of record for a party to the 
complaint. Section 21.305 of the Labor Code concerns the release of commission records 
to a party of a complaint filed under section 21.201 and provides the following: 

(a) The conirnission shall adopt rules allowing a party to a complaint filed 
underSection 2 1.201 I-e;~soriable ;recess tocommission records irel;~tinp to the 
compltiint. 

(b) Unless the complaint is resolved through a voluntary settleinent or 
conciliation, on the written request of a party the executive director shall 
allow the party access to the commission records: 

( I)  after the final action of the commission; or 

(2) if a civil action relatirig to the compl:tiiit is filed il l  fedei-al court 
alleging LI violatioii of federal law. 

Id. % 21.305. In this case, tire coinmission iias taken final action oil the coinplaint at issiic. 
and thecomplaint was not resolved thl-ough a voluntary settlement or conciliation azreement. 
At section 8 19.92 of title 40 of the Texas Adiliinistrative Code, the commission has adopted 
rules that govern access to its records by aparty to acomplaint. Section 8 19.92 provides the 
following: 

(a) Pursuant to Texas Labor Code 3 2 1.301 and 5 2 1.305, [the coinmission] 
shall. on written request of a party to a 1x1-fecteci cotnpluint filed uiider Texas 
Idahor Code $ 21 ,201. allow tlrc p;uty access to tile [coiiiiiiissioii'sJ recot-ds, 
  in less tile pcrfectctl compl:liirt has hcen rc~oI\~cii tlirougti a voluntai-y 
settlement or conciliatioir agreertrcnt: 
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(I j following the final action of the [commission]; or 

(2) i f  a party to the perfected complaint or the party's attorney 
certifies in writing that a civil action relating to the perfected 
coinplaint is pending in federal coiirt alleging a violation of federal 
lilw. 

(b) Pursuant to the authority granted the [c]ommission in Texas Labor Code 
3 2 1.305, reasonable access shall not include access to the following: 

(1) information excepted from required disclosure under Texas 
Government Code, chapter 552; or 

(2) investigator notes 

32 Tex. Reg. 553-4 (2007) (to be codifiecl as an amendment to 40 T.A.C. $ 819.92).' The 
commission states that the "purpose of the rule amendment is to clarify in r ~ d e  the 
[c]omrnission's determination of what matel-ials are available to the parties in a civil rights 
matter and what materials are beyond what woiild constitute reasonable access to the file." 
Id. at 553. A governmental body must have statutory authority to promulgate a rule. See 
Railroad Cotnin'n v ARC0 Oil, 876 S.W.2d 473 (Tex. App.-Austin 1994, writ denied). A 
governmental body has no authority to adopt a rule that is inconsistent with existing state 
law. Id.; see rzlso Edgewood Iizdep. Sch. Dist. v. Meno, 917 S.W.2d 7 17, 750 (Tex. 1995); 
Attorney General Opitlion GA-497 (2006) (in deciding whether governmental body has 
exceeded its ruleinaking powers, deterininative factor is whether provisions of rule are in 
harmony with general objectives of statute at issue). 

As noted above, section 21.305 of the Labor Code requires the release of comtnission 
complaint records to a party to a coinplaint iinder certain circuinstances. See Lab. 
Code 6 21.305. In correspondence to our office, you contend that urider section 8 19.92(b) 
of the rule, the Act's exceptions apply to withhold information in a coillmission file eve11 
when requested by a party to the complaint. See 40 T.A.C. $ 819.92ib). Section 2 1.305 of 
the Labor Code states that the commission ".shail allow the party access to the cointnissioii's 
records." See Lab. Code $ 21.305 (emphasis added). Thc commission's rule in 
subsection 8l9.92(b) operates as a denial of  access to complaint information provicied by 
subsection 8 I9.92(a). See 40T.A.C. 6 8 19.92. Furthcr. the rille cotiflicts with the tuandated 

1 Tlie coiniiiission siates that the aincndcd riilc \\'as adopted pursuatii t i ]  sectioiis 301.00l5 and 
302.002(d) oltiie 1,abor Code, "wliich p~nvidc the jcjommission with thc authorily to adopt, amcnd, or repeal 
such iulcs 3s it dee~iis necessary for tlic efiectivc adniinistration of jcoiiimission] serviccs aiid nciivitics." 32 
Tcx. Reg. 554. 'She commission also states that section 21.305 of the Labor Code "provides the [clominission 
with the iiutliority to adopt rules allowing a party to a coiiipiaint filed under $21.201 reasonable acccss to 
jc]ommission rccoi-ds iclatiiig to the complaint." iil. 
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party access provided by section 2 1.305 of the Labor Code. The coin~nission submits no 
arguments or explanation to resolve this conflict and submits no arguments to support its 
conclusion that section 21.305's grant of authority to promulgate rules regarding reasonable 
access permits the commission to deny party access entirely. Being unable to resolve this 
conflict, we cannot find that nrle 819.92(b) operates in harniony with the general objectives 
of section 21.305 of the Labor Code. Thus, we must make our determination under 
section 21.305 of the Labor Code. See I?fgevvood, 917 S.W.2d at 750. 

In this case, as we have previously noted, final agency action has beer1 taken. You do not 
inforin us that the cornplaint was resolved through a voluritary settlement or conciliation 
:igrcement. Thus, pursuant io scciions 11.305 aiiil 819.922(), the requestor has 21 right of 
access to the commission's records relating to the complaint. 

Turning to your section 552.1 1 1 claim, we note that this office has long held that information 
that is specifically made public by statute may not be withheld from the public under any of 
the exceptions to public disclosure under the Act. See r.g., Open Records Decision Nos. 544. 
(1990), 378 (1983), 161 (1977), 146 (1976). You contend, however, that the submitted 
information is excepted under section 552.1 1 1. In support of your contention, you claim that, 
in Moce  v. EEOC, 37 F. Supp.2d 1 144 (E.D. Mo. l999), a fedet-al court recognized a similar 
exception by finding that "the EEOC could withhold an investigator's inemorandurn as 
lxeilecisional under [FOIA] ;IS pai-t o f  the delibet-ative PI-occss." 111 {lie Mii~:e decision. 
however; there was no access provision analogous to sections 21.305 and 819.92(a). The 
court did not have to decide whether the EEOC may withliold the docun~ent under 
section 552(b)(5) of title 5 of the United States Code despite the applicability of an access 
provision. We therefore conclude that the present case is distingiiishable from the court's 
decision in Mace. Furthermore, in Open Records Decision No. 534 (1989), this office 
examined whether the statutory predecessor to section 2 1.304 of the Labor Code protected 
from disclosure the Commission on Hurnan Rights' investigative files into discrimination 
charges filed with the EEOC. We stated that, \vliile thc statutory predecessor to 
section 2 1.304 of the Labor Code made confidential all inforn~atiol? collected or cl-eatcd by 
the Col-iin~issioi? on H~uiian Rights tiitring its investigation of ;I coinplaint. "[t]his does not 
~iiean, iiowevei-, that the coniinission is authorized to ~vithhold the in i~~~mat ion  from the 
parties subject to the investigation." See Open Records Decision No. 533 at 7 (1989). 
Therefore, we concluded that the release provision grants a special right o f  access to ;I party 
to a complaint. Thus, because access to the commission's records created under 
section 21.201 is governed by sectio~is 21.305 and 8 19.92(a), we determine that the 
submitted information may not be withheld by the co~ntnission under section 552. I 1 1 .  

Section 552.101 also encompasses 2 1.207(b) of thc Labor Cotle. vihicii provides in  part as 
follows: 

(h )  Without the wi-imn coi~seni of tile uon~plain;~nt nilti respondent, tlic 
commission, its executive tiirector, or its otlici- officei-s ox- employees may not 
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disclose to the public information about the efforts in a particular case to 
resolve an alleged discriminatory practice by conference, conciliation, or 
persuasion, regardless of whether there is a determination of reasonable 
cause. 

Labor Code $ 21.207(b). You indicate that the inforrnatioi~ you have marked consists of 
iili'or~nation regarding efforts at mediation or conciliation between the parties to the dispute, 
and you inform us that the commission has not received the written consent of both parties 
to release this information. Based on your representations and our review, we determine that 
the information you have marked concerning efforts at mediation or conciliation is 
confidential pursuant to section 21.207(b) of the Labor Codc and ~uust  be withheld under 
section 552.101 of the Government Code on that basis. 

In surnm;rr-y, you must withhold the conciliation and mediation information you nlarked 
under section 552.101 of the Govern~nent Code in conjunction with section 21.107 of the 
Labor Code. You rnusl release the ren~aining information to the requestor. 

This letter ruling is limited lo the particular records at issue in this request and lir~iited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and I-esponsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Codc $ 552.301 (tj. If the 
gover~imental body wants to cli;~llenge this ruling. the govcrnrnentai hotly lnilst appeal by 
filing suit in Travis County within 30 calendar days. Id. $552.324(b). In order to get the full 
benefit of such an appeal, the govern~nental body must file sirit within 10 calendar days. 
Id. 3 552.353(b)(3), (c). If the governmental body does not appcal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id .  5 552.321(a). 

If this ruling requires the govern~nental body to release all or pal-t of ihe requested 
info~rrnation, tile govei-nmental body is responsible foi- taking the nest step. Based on the 
statute, the attorney general expects thai, iipoi~ receiving this ruling, the governrriental body 
will either release the pitblic ~rccortls promptly J I L I I S L I ~ I I ~  t i )  sectio~i 552.221(;1) OT the 
Govcrnmeiit Code or file a lawsuit challenging this ruling pursuant to section 552.324 otthe 
Government Code. If the govcrn~nental body fails to do one of these things, then the 
requestor should report thai failure to the attorney general's Open Govern~nent Hotline, 
toll free. at (877) 673-6839. The requestor may also file a complaint with the district or 
cou~ity attorney. Id. i; 552.3215(e). 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 552.32I(a); Texas Dep't  of P L L ~ .  Safety V .  GiZb~%utlz, 842 S.Ur.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information trizgers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Q~restions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at ( 5  12) 475-2497. 

If the govern~nental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within I0 calendar days 
of the date of this ruling. 

Sincerely, 
n 

-. 
Holly R. Davis 
Assistant Attorney General 
Open Records Division 

Ref: ID# 278633 

c: iMs. Kristen S. Cole~rlail 
Howard & Kobelan 
100 Congress, Suite 1720 
Austin, Texas 78701 
(w/o enclos~~res) 


