
ATTORNEY GENERAL ot. TEXAS 
G R E G  A B R O T T  

May 16,2007 

Ms. Yvonne Q. Taylor 
North Forest Independent School District 
P.O. Box. 23278 
Houston. Texas 77228-3278 

Dear Ms. Taylor: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 2797 13. 

The h'orth Forest Independent School District (the "district") received three requests from 
the same requestor for the following: (1) e-mails, including ones deleted, between the 
superintendent and any school board member from January 1, 2007, to the present; (2) e- 
mails, including ones deleted, between district school board members from August l ,  2006, - - 
to the present; and (3) a copy of the grievance and supporting documents filed by the former 
superintendent against the district. You claim that the requested information is excepted - 
from disclosure under section 552.103 of the ~overnmentkode.  We have considered the 
exception you claim and reviewed the submitted representative sample of information.' We 
have also considered comments submitted by the requestor's attorney. See Gov't Code 
5 552.304 (providing that interested party may submit comments stating why information 
should or should not be released). 

Initially, we address the district's obligations under section 552.301 of the Government 
Code. This section prescribes the procedures that a governmental body must follow in 
asking this office to decide whether requested information is excepted from public 
disclosure. Section 552.301(b) requires the governmental body to ask for the attorney 

'We assume that the "representative sample" ofrecords submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain suhstantially different types of information than that submitted to this 
office. 
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general's decision and state the exceptions to disclosure not later than the tenth business day 
after the date of its receipt of the written request for information. See Gov't Code 
5 552.301(b). You state that the district received two requests for e-mails on March 9,2007. 
However, with respect to the request for e-mails between district school board members, yoii 
did not ask this office for a decision or raise section 552.103 until April 25,2007. Although 
the district argues that this request was a modification of the other request for e-mails made 
on the same day, no evidence has been submitted to this office in support of that assertion. 
Therefore, with regard to the request for e-mails between district school board members, the 
district failed to raise section 552.103 within the ten-business-day deadline prescribed by 
section 552.301(b). 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with section 552.301 results in the legal presumption that the requested information 
is public and must be released unless the govemnlental body demonstrates a compelling 
reason to withhold the information from disclosure. See icl. 5 552.302; Hancock v. State Bd 
oflns.,  797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body 
must make compelling demonstration to overcome presumption of openness pursuant to 
statutory predecessor to section 552.302); Open Records Decision No. 319 (1982). 
Normally, a compelling reason for non-disclosure exists where some other source of law 
makes the information confidential or where third party interests are at stake. Open Records 
Decision No. 150 at 2 (1977). Section 552.103 is a discretionary exception that does not 
overcome the presumption ofopenness. See Open Records DecisionNo. 665 at 2 n. 5 (2000) 
(discretionary exceptions generally). Thus, the district has waived its claim under 
section 552.103 with regard to the request for e-mails betw-een district school board 
members. Accordingly, information responsive to this request may not be withheld on this 
basis. 

Section 552.103 provides in relevant part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the person's office or employment, is or may be a party. 

(e) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 
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Gov't Code 5 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (I) litigation was 
pending or reasonably anticipated on the date that the governmental body received the 
request for information, and (2) the information at issue is related to that litigation. Uiziv. of 
Tex. Luw Sch. v. Tex. Legui Fozmd., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no 
pet.); Heard v. Houstotz Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston 
[lst  Dist.] 1984, writ r e fd  n.r.e.1; Open Records Decision No. 551 at 4 (1990). A 
governmental body must meet both prongs of this test for information to be excepted under 
section 552.103(a). 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, for example, the governmental body's receipt of a letter containing a specific 
threat to sue the governmental body from an attorney for a potential opposing party. Open 
Records DecisionNo. 555 (1990); see Open Records DecisionXo. 5 18 at 5 (1989) (litigation 
must be "realistically contemplated"). On the other hand, this office has determined that if 
an individual publicly threatens to bring suit against a governmental body, but does not 
actually take objective steps toward filing suit, litigation is not reasonably anticipated. See 
Open Records Decision No. 331 (1982). 

We understand that the former superintendent for the district has requested a public hearing 
before the Board of Trustees (the "board") regarding his proposed termination. This office 
has held that "litigation" within the meaning of section 552.103 includes contested cases 
conducted in aquasi-judicial forum. See, e.g., Open Records DecisionNos. 474 (1987), 368 
(1983), 301 (1982). For instance, this office has held that cases conducted under the Texas 
Administrative Procedure Act, chapter 2001 ofthe Government Code, constitute "litigation" 
for purposes of section 552.103. See, e.g., Open Records Decision Nos. 588 (1991) 
(proceeding of former State Board of Insurance); 301 (1982) (proceeding of Public Utilities 
Commission). In determining whether an administrative proceeding is conducted in a quasi- 
judicial forum, this office has considered the following factors: 1) whether the dispute is, 
for all practical purposes, litigated in an administrative proceeding where a) discovery takes 
place, b) evidence is heard, c) factual questions are resolved, d) a record is made; and 
2) whether the proceeding is an adjudicative forum of first jurisdiction, i.e., whetherjudicial 
review of the proceeding in district court is an appellate review and not the forum for 
resolving a controversy on the basis of evidence. See Open Records Decision No. 588 
(1991). 
In this instance, the district asserts that the information responsive to the request for e-mails 
between the superintendent and school board members relates to pending litigation. 
However, we note that at the time this request for these e-mails was made, the day after the 
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board voted to propose termination, there is no evidence that litigation was reasonably 
anticipated. Accordingly, no part of the information responsive to the request for e-mails 
between the superintendent and school board members may be bvithheld under 
section 552.1 03. 

The remaining request is for the grievance and supporting documents filed by the 
superintendent. The district informs this office that it has received a request for a public 
hearingbefore the board by the attorney representing the superintendent. Further, the district 
states that under the Texas Education Code "a public hearing is equivalent to a trial before 
the court." However, you do not refer to any statutory authority in your brief, and you make 
no specific assertions of how the public hearing at issue parallels heari~lgs conducted under 
the Administrative Procedure Act or in a quasi-judicial forum. Thus, we cannot conclude 
that the hearing at issue eollstitutes litigation for purposes ofseetion 552.103. Therefore, we 
cannot conclude that litigation was reasonably anticipated at the time ofthis request. Further, 
once information has been obtained by all parties to the litigation through discovery or 
otherwise, no section 552.103(a) interest exists with respect to that information. Open 
Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been 
obtained from or provided to the opposing parties in the anticipated litigation is not excepted 
from disclosure under section 552.103(a), and it must be disclosed. Therefore, 
section 552.103 is also not applicable because the two letters you submit in response to this . . 
request were written by the opposing party. Accordingly, no part of the information 
responsive to therequest for the .grievance and supporting documents may be withheld under - - 
section 552.103. A; the districtTaises no other exceptions against disclosure, the requested 
information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detern~ination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (e). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Ld. 4 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
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will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't ofpub. Sufety. v. Gilb~entiz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Kara A. Batev V 

Assistant Attorney General 
Open Records Division 

Ref: ID# 279713 

Enc. Submitted documents 

c: 1%. Ericka Mellon 
Reporter, Houston Chronicle 
P.O. Box 4260 
Hotlston, Texas 77210 
(W/O enclosures) 


